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CHAIRMAN'S FOREWORD 



The study of administrative procedure naturally encompasses the 
study of the structure of administrative agencies and their place in the overall 
government framework. Agency structure, after all, provides the context in 
which we can understand procedure and appreciate its strategic purposes. The 
drafters of the Administrative Procedure Act (APA) well understood the 
importance of structure when, in Section 554, they required separation between 
the prosecution function and the adjudication function of an administrative 
agency. Over the last 23 years, the Administrative Conference has dealt with 
numerous issues of structure in its effort to develop sound procedure. The 
Conference's enabling statute makes clear that its investigative mandate "is to 
be broadly construed to include any aspect of agency organization, procedure, 
or management.*'^ 

Over the last year the Conference considered various issues of 
structure and organization. In Recommendation 90- 1 , "Civil Money Penalties 
for Federal Aviation Violations," the Conference evaluated the Federal Avia- 
tion Administration's (FAA) 2-year administrative civil money penalty dem- 
onstration program.^ Under the program temporarily authorized by Congress, 
the FAA prosecutes cases before administrative law judges from the Depart- 
mentof Transportation, but final decisions in civil penalty cases reside with the 
FAA Administrator. Although the Conference recommended continuation of 
the program on an indefinite basis, it was unable to reach a decision on whether 
the adjudication of civil penalty cases should remain with the FAA or be trans- 
ferred to the National Transportation Safety Board (NTSB), which now 
adjudicates license suspension and revocation actions. In Public Law 101-370, 
Congress extended the civil penalty program for an additional 2 years and 
explicidy asked the Conference to undertake a study to determine whether 
adjudication of enforcement cases should be consolidated in the FAA or the 
NTSB, or the existing structure should be otherwise modified.^ 

During 1990, the Conference recommended structural remedies as 
ways to resolve specific procedural problems. First, the Conference considered 
the structural relationship between Congress and federal agencies in dealing 
with congressional requests for sensitive agency information. Recognizing the 
competing interests on both sides, the Conference sought to develop a structure 
that would encourage negotiated resolution of such requests, rather than 
litigation or decision hy force majeure. If such a structured negotiating process 



failed to dispose of a conflict, some other decisional mechanism, such as a 
proposed declaratory judgment statute, could allow these claims to be heard as 
arguments over points of law rather than through criminal contempt prosecu- 
tions.* 

Second, the Conference urged agencies that administer programs in- 
volving significant interaction with the general public to set up an Ombudsman 
office, which would be empowered to inquire into citizen grievances about 
administrative action or inaction and, in appropriate cases, make recommen- 
dations concerning agency handling of such cases.^ 

Such recommendations for structural change are an accepted part of 
the Conference's arsenal of remedies. In 1987, the Conference called for 
creation of a common pool of administrative law judges to preside at cases 
before the banking agencies,^ and we were pleased to see that the Financial 
Institutions Reform, Recovery & Enforcement Act in 1989 mandated creation 
of such a pool by the federal banking agencies and the National Credit Union 
Administration.^ This separate ALJ pool is to be established by 1991, and 
should help ensure that the banking agencies use ALJs with knowledge of, and 
experience in, the workings of the banking and thrift industries. 

From time to time, various administrative structures have enjoyed a 
certain popularity. The "New Deal" (and the "Great Society") saw the growth 
of multi-member independent regulatory boards and commissions in some 
measure distanced from the executive branch. In recent years, the effort to 
create entities that distend the notion of a unitary executive has taken other 
paths-such as the creation of independent counsels,* inspectors-general,^ and 
special commissions.^** During the 1970s, Congress elected to divide respon- 
sibility for worker protection between the executive branch and the "independ- 
ent" agencies. It assigned responsibility for promulgating and enforcing 
industrial health and safety standards to the Department of Labor, through the 
Occupational Safety and Health Administration and the Mine Safety and 
Health Administration. But it simultaneously created independent, multi- 
member agencies (Occupational Safety and Health Review Commission and 
Federal Mine Safety and Health Review Commission) to adjudicate cases 
brought by the Department of Labor. Recently, Congress sought to restructure 
the governmental apparatus by creating two new, independent agencies within 
the executive branch when it removed the Office of Government Ethics from 
the Office of Personnel Management" and removed the Office of Special 
Counsel from the Merit Systems Protection Board.^^ To date. Congress has 
been unsuccessful in its attempts to raise the Environmental Protection Agency 
to cabinet status^^ and recreate the Social Security Administration as an 
"independent*' agency within the executive branch*^ (no bills were ever 
enacted). But, even as the Supreme Court seemingly laid to rest (for practical 
purposes, at least) questions as to the constitutionality of the independent, 
multi- member boards and commissions. Congress seemed to see little value in 
enlarging their number. 

Congress itself embarked on sweeping reform of the structure of 
agency action when it enacted legislation this year that implements two 



significant Conference initiatives: The Administrative Dispute Resolution Act 
of 1990^^ and the Negotiated Rulemaking Act of 1990.^^ These acts affect the 
structure of adjudication and rulemaking, respectively, by potentially placing 
increased decisionaiTCSponsihiliiy in the hands of the affected parties. In that 
sense, they can be seen as the most important amendments to the APA since the 
Freedom of Information Act amendments of 191 AP 

The Administrative Dispute Resolution Act authorizes and encour- 
ages all federal agencies to use alternative dispute resolution (ADR) processes, 
including arbitration, to enhance the possibility of reaching agreements expe- 
ditiously, within the confines of the agencies' authority and power. Tracking 
ACUS Recommendation 86-3,^^ the Act includes criteria for appropriate use 
of ADR, standards for judicial review and enforcement, and suggestions 
related to the general nature of actions designed to foster, rather than inhibit, 
the use of ADR. The Act should help agencies and those who practice before 
them to develop more creative, efficient, and sensible means of resolving 
disputes that will benefit both the parties involved and the public in general. 
The Act requires each agency to designate a senior official as its dispute 
resolution specialist, to review systematically, in consultation with the Admin- 
istrative Conference, all programs for ADR potential, to provide ADR training 
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for selected personnel, and to review grants and contracts for inclusion of 
clauses encouraging ADR use. An agency is required to consider using ADR 
in each of its "administrative programs" and to adopt a policy addressing use 
of ADR in typical agency disputes. 

The Negotiated Rulemaking Act establishes a statutory framework 
for the conduct of negotiated rulemaking, a procedure developed through the 
Conference's research, ^^ In signing the Act into law. President Bush noted 
that: 



This Act will encourage Federal agencies to use nego- 
tiation in the regulatory process, to the extent that it 
may be appropriate, as a means of avoiding costly and 
time-consuming litigation.^^ 

A number of agencies have successfully completed negotiated rules in 
the past several years and the Act's provisions reflect that experience. As with 
other ADR procedures, negotiated rulemaking provides a means of using 
consensual techniques to produce better, more acceptable results, with reduced 
likelihood of protracted litigation. 

In negotiated rulemaking, sometimes called "reg-neg," representa- 
tives of all affected interests, including the agency, come together at the outset 
in an effort to draft a proposed rule that takes into account the needs of those 
interests, as well as the requirements of the underlying statute. In the end, if 
negotiators can reach consensus, a proposed rule is fashioned that receives the 
support, or at least the acquiescence, of all affected interests. If less than total 
consensus is achieved, the process can still be valuable in identifying and 
narrowing issues, and in enabling the agency to understand the concerns and 
viewpoints of the parties. 

In 1990 Congress validated our efforts by authorizing the Conference 
for another 4 years.^^ Because process embraces structure, the Conference re- 
mains committed to seeking improvements in all aspects of administrative pro- 
cedure that will promote greater fairness and efficiency. All of us at the Con- 
ference look forward to the challenges ahead! 
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INITIATIVES 



Issues in administrative law and regulatory procedures are the pur- 
view of the Administrative Conference, As an independent agency, the 
Conference plays a vital role as an evaluator, researcher, advisor, and coordi- 
nator for programs and activities involving administrative law. As a scholarly 
institution within government, the Conference often conducts basic research at 
the request of other government agencies and departments. 

Results of Conference work during 1990 were seen again in the areas 
of safety and health issues and alternative dispute resolution (ADR). Addi- 
tional areas in which the Conference made several recommendations include 
civil money penalties and access to information. 



ACCESS TO INFORMATION 
Use of Risk Communication by Regulatory Agencies 

The term "risk communication" refers to procedures by which a 
public agency or other party possessing information about the hazardous 
attributes of an activity or product transfers this information to others. For 
several decades, government agencies have routinely disseminated informa- 
tion they possess on risk (and other matters) under the Freedom of Information 
and National Environmental Policy Acts. More recently. Congress and federal 
agencies have created an additional form of risk communication by requiring 
other persons to produce and distribute information relating to risks associated 
with their activities or products. The intended recipients may include employ- 
ees, product users, and the representatives and residents of communities that 
host certain types of activities. 

In 1990 the Conference adopted Recommendation 90-3, "Use of Risk 
Communication by Regulatory Agencies," addressing federal risk communi- 
cation programs aimed at providing information to third parties. The Confer- 
ence's study of this subject, conducted by Professor Michael S. Baram of the 
Boston University School of Law, focused principally on two federal pro- 
grams. First, the Occupational Safety and Health Administration's (OS HA) 
"hazard communication" or "worker right-to-know" standard requires firms 
producing or using designated hazardous chemicals to provide workers with 
risk information and training on workplace hazards so that the workers will 



understand the hazards, determine personal risks, and take appropriate actions 
to reduce these risks. 

The Federal Emergency Planning and Community Right-to-Know 
Act, administered by the Environmental Protection Agency (EPA), requires 
that companies producing or using designated hazardous chemicals provide 
state and local committees and EPA with information about the chemicals, 
accident risks, spills, and other actual releases of the chemicals. Providing such 
information serves to educate these recipients and enable them to develop 
emergency response plans and other strategies to protect the public's health and 
the environment. 

The recommendation first proposes steps that OSHA and EPA can 
take to improve these two programs, for example, through joint efforts with the 
private sector and state and local officials. These agencies are also urged to 
cooperate with state officials to ensure that workers and community residents 
will be able to understand and use the risk information they receive. Other 
federal agencies with authority to regulate risks to health, safety or the 
environment are urged to consider whether similar programs would be benefi- 
cial. The recommendation also identifies some basic procedural issues for 
implementing such programs. 

Federal Agency Electronic Records Management and Archives 

Two years ago, in Recommendation 88-10, the Conference addressed 
the impact of evolving information technology on agency programs. That rec- 
ommendation stated general principles for agency compliance with the Free- 
dom of Information Act and set forth an analytical framework for assessing 
options when acquisition or release of information in electronic form may 
facilitate performance of an agency's mission. In 1990 the Conference 
continued its research in this area with a study of legal and management issues 
arising from the increasing use of electronic media for use and storage of 
agency records. As in the earlier project, the Conference's consultant was 
Professor Henry H. Perritt, Jr. of Villanova University Law School. 

Recommendation 90-5, "Federal Agency Electronic Records Man- 
agement and Archives," suggests that, in general, the rules governing retention 
and public accessibility of records should depend on the content of the records 
rather than the format of their storage. Agencies are advised that development 
of better standards for information exchange is the key to avoiding impairment 
of long-term access to records through technological obsolescence. The 
recommendation urges the National Archives and Records Administration to 
take a more active role in development and implementation of standards for 
text, database, and other forms of electronic records. 

Congressional Demands for Information 

Routine sharing of information between congressional committees 
and administrative agencies constitutes one of the most important interactions 
among the political branches of our national government. The process of 



exchanging information affects the ability of the executive and legislative 
branches to carry out their constitutionally assigned tasks. At the same time, 
the quality of Congress' legislative and oversight work often depends on 
agency information. Control of the disclosure of sensitive information also 
affects the executive's ability to fulfill its functions. Recommendation 90-7, 
"Administrative Responses to Congressional Demands for Information," ad- 
dresses the institutional interaction of the two political branches and urges 
Congress and the President to create an on-going process for negotiating 
conditions under which sensitive information is disclosed to or withheld from 
Congress. Sensitive information as defined by the recommendation is informa- 
tion whose public disclosure could compromise the capacity of the executive 
to discharge its constitutional and statutory responsibilities. 

Conflict can be avoided and the prospects for a nonconfrontational 
resolution are good if the branches perceive that a particular dispute boils down 
to a contest only between Congress' ability to fulfill one of its primary missions 
and the executive's ability to protect one of the routine concerns mentioned, 
rather than a fundamental readjustment in the institutional power of each 
branch in relation to the other. Accommodation is possible in such a situation 
because several intermediate arrangements exist between complete disclosure 
or complete nondisclosure that allow for a balance of the branches' competing 
interests. 

Important to the resolution of disputes along these lines is the 
formation of a new operational process or arrangement. This is the keystone 
of the Conference's recommendation. Under this arrangement, each branch 
would retain the formal authority to assert in legal proceedings what it believes 
to be its constitutional prerogatives concerning the control of information. At 
the same time, the arrangement would contain agreements designed to steer ne- 
gotiations away from categorical questions of prerogative and toward the prag- 
matic resolution of immediate disputes. Toward that end, an arrangement 
should specify at least those interests in the control of the information that each 
branch could invoke in negotiations, acommitment to invoke those interests in 
highly specific terms should disputes arise, and a commitment to explore in ne- 
gotiations how the interests of each branch would be advanced or harmed in the 
particular dispute by the use of various compromise strategies attempted in the 
past. 

Recommendation 90-7 urges counsel of both Houses of Congress and 
the Office of Legal Counsel in the Department of Justice to retain information 
concerning the informal resolution of disputes. In addition. Congress should 
consider establishing procedures (for example, declaratory judgment proce- 
dures) for resolving impasses over congressional access to agency information 
as an option to help resolve exceptional cases. For purposes of the recommen- 
dation, no general distinction is made between executive and independent 
agencies. 



CIVIL MONEY PENALTIES 

The Administrative Conference has studied various aspects of the use 
of civil money penalties over the years. It was at the forefront of the movement 
recommending administrative imposition of civil penalties as an alternative to 
judicial remedies. (See, for example, Recommendation 72-6, "Civil Money 
Penalties as a Sanction," and Recommendation 79-3, "Agency Assessment 
and Mitigation of Civil Money Penalties.") In 1990 the Conference continued 
its consideration of administrative civil penalty programs in its study of the 
Federal Aviation Administration *s (FAA) civil penalty program for violations 
of air safety laws. Based on a report by Professor Richard Fallon of Harvard 
Law School, the Conference urged in Recommendation 90-1, "Civil Money 
Penalties for Federal Aviation Violations." that the FAA's 2-year civil penalty 
demonstration program be extended, and that certain changes be made in the 
agency's procedural rules. Shortly thereafter, Congress extended the program 
for an additional 2 years, and asked the Conference to "make a recommenda- 
tion ... as to whether the authority to adjudicate administrative complaints 
under the Federal Aviation Act of 1958 should remain with the Department of 
Transportation, should be transferred to the National Transportation Safety 
Board, or should be otherwise modified" (Public Law 101-370). In the 
meantime, the FAA has amended its regulations to reflect the Conference's 
Recommendation 90-1. 

DISPUTE RESOLUTION 

The Conference's dispute resolution program featured two major 
legislative successes in 1990-and consensual decisionmaking in federal gov- 
ernment programs got a huge boost-when, in the final days of the 101st 
Congress, two Conference- sponsored pieces of legislation received congres- 
sional and presidential approval. The Administrative Dispute Resolution 
(ADR) Act, Public Law 101*552, was signed by the President on November 15. 
Companion legislation-the Negotiated Rulemaking Act of 1990, Public Law 
101-648~was signed on November 29. (See Legislative Assistance, page 21.) 

The ADR Act amends the Administrative Procedure Act to authorize 
parties specifically to agree to use mediation, arbitration, simplified or expe- 
dited procedures, or other mutually agreeable processes to resolve disputes 
arising under federal administrative programs. GAO's longstanding prohibi- 
tion on arbitration is repealed for those cases in which arbiu-ation can be used 
consistently with the public interest. Arbitration is specifically authorized, 
subject to guidelines on appropriate cases. ALJs are given authority to require 
attendance at prehearing conferences of parties authorized to negotiate a 
settlement The Act also includes necessary guarantees of confidentiality in 
agency ADR and provides judicial review processes that balance the needs for 
expedition, finality, and accountability. 



The new law amends several other statutes to afford parties the 
flexibility to use ADR where routine processes would inhibit dispatch or 
consensual resolution. The ADR Act amends the Federal Tort Claims Act to 
allow the Attorney General to raise agency tort claims settlement authority 
from the existing limit of $25,000. 

The Act amends the Contract Disputes Act to encourage agency 
contracting officers and boards of contract appeals to use consensual methods 
to settle acquisition disputes. It specifically authorizes use of ADR, including 
arbitration, in contract disputes, and calls for related changes that will greatly 
enhance parties* flexibility to resolve claims via minitrials and other informal 
means in an area where litigation has increased almost exponentially in recent 
years. 

The Act enlarges the Conference's authority to use its expertise in 
administrative processes and its experience in working within the federal 
government by creating new roles for the Conference in consulting with 
agencies and supporting thoughtful use of ADR. The Conference is directed to 
report to Congress periodically on agencies' implementation of the Act and to 
offer training and other support. 

Because Congress has largely assigned the task of defining the details 
of regulatory policy to executive agencies, while giving the public a role in 
creating policy, the process of developing rules has frequently become a 
battleground for interest groups, to the detriment of effective program admini- 
stration. The Negotiated Rulemaking Act, which establishes a statutory 
framework for negotiations in formulating regulations, offers needed encour- 
agement for a more consensual approach to rulemaking. While the resulting 
rules are themselves subject to review, experience suggests that such litigation 
would be minimal. 

The Negotiated Rulemaking Act formally establishes the Administra- 
tive Conference as a clearinghouse of information and experience with 
negotiated rulemaking, and utilizes its expertise to keep the Congress continu- 
ally informed as to how these structured negotiations are working. The Act au- 
thorizes additional appropriations to the Conference up to $500,000 for each of 
the next 3 fiscal years to encourage agency experimentation and innovation, to 
conduct training, and to evaluate these efforts. 

The Conference first examined use of negotiations as a technique for 
the development of proposed regulations in 1982, when it concluded in 
Recommendation 82-4 that the appropriate use of negotiations can result in a 
marked reduction in the cost, time, and controversy associated with rulemak- 
ing. In practice, negotiated rulemaking has been found to produce better 
outcomes because there is a freer flow of information to the agency from the 
private parties likely to be affected. Implementation and enforcement are also 
easier because parties who must comply with the new rule better understand its 
meaning and implications since they helped to develop it. 

The two new laws do not require useof any particular procedures, and 
participation by all parties is voluntary. To avoid creating new litigation, 
agency actions pertaining to the procedural decisions in using ADR or 
negotiated rulemaking are not subject to judicial review. In accordance with 



Conference recommendations urging that ADR legislation be reevaluated 
periodically, both Acts contain a "sunset" provision. Expiration of the Acts* 
provisions, however, does not imply that an agency will not be able to conduct 
ADR or reg-neg proceedings thereafter. Indeed, several agencies conducted 
such proceedings prior to this legislation. 

Enactment of these two laws highlighted a busy year for the Conf^- 
ence's dispute resolution program. (See Advice and Assistance to Agencies. 
page 23.) 

The Administrative Conference's continuing priority attention to 
working with federal agencies and other interested groups to improve use of 
consensual methods in administrative dispute resolution was reflected in a 
variety of other activities in 1990. Much of it was made possible by generous 
grants from the Charles E. Culpeper and Eugene and Agnes E. Meyer 
Foundations. 

The Conference used grant funds to provide training for about 40 new 
mediators in the U.S. District Court for the District of Columbia's ADR 
program. A consultant will meet regularly with judges and magistrates in the 
District Court to review their dockets for cases susceptible to mediation and 
early neutral evaluation. As a result of this program, which the Conference has 
helped implement, almost 200 cases have been handled in the past year via al- 
ternative consensual procedures. 

Conference staff participated in an educational conference on using 
ADR in government contract disputes, sponsored by Federal Publications. 
Inc.; in a panel before the Federal Communications Bar Association on ways 
to integrate ADR into the FCC's broadcast licensing program; in a panel on 
contracting officers' settlement of contract claims at a program sponsored by 
the National Contract Management Association; and in a presentation lo the 
Board of Contract Appeals Bar Association on judicial claims resolution. 

JUDICIAL REVIEW 

The Conference reaffirmed its commitment to basic research in 
administrative law through support of a study presented to the membership at 
the June plenary session by Professors Peter Schuck and E. Donald Elliott (now 
general counsel of the EnvironmentalProtection Agency) of Yale Law School. 
The study, which reexamined some of the legal community's basic assump- 
tions about the effect of judicial review on agency action, was a seminal effort 
to apply to legal scholarship the techniques of data analysis now widely 
available through personal computers. By developing and analyzing a data- 
base of federal circuit court opinions reviewing agency action during selected 
time periods. Professors Schuck and Elliott reached some interesting conclu- 
sions about whether seeking judicial review is likely to change the ultimate 
outcome of a proceeding (not as often as one might think) and about whether 
lower courts actually apply broad statements of principle announced by the 
Supreme Court, such as the Chevron rule, in deciding subsequent cases 
(perhaps more often than one might think). 
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More important than the specific conclusions, however, are 
the implications of the study for legal scholarship. The "leading cases" method 
of legal analysis, focusing on a few influential opinions, may not give an 
accurate picture of what actually occurs in the vast majority of court cases. The 
data analysis methods employed by Professors Schuck and Elliott provide an 
important new tool for examining premises based on a study of leading cases, 
as well as for analyzing legal issues on a systemic basis. Their work is likely 
to inspire further use of this technique. Professor Schuck is now undertaking 
one such study for the Conference, concerning judicial review in immigration 
matters. 

OMBUDSMAN 

The ombudsman is an institution frequently used in other countries, 
and increasingly used in this country, as a means of inquiring into citizen 
grievances about administrative acts or failures to act and, in suitable cases, to 
criticize or to make recommendations concerning future official conduct. 
Typically, an ombudsman investigates selected complaints and issues non- 
binding reports, with recommendations addressing problems or future im- 
provements deemed to be desirable. Compared to state governments and other 
institutions, agencies of the federal government have only recently begun to 
make significant use of the ombudsman. The Conference formally endorsed 
greater agency use of this concept in Recommendation 90-2, "The Ombuds- 
man in Federal Agencies." 

The recommendation is based, in part, on a view that in an era when 
the growth of federal agencies has made governmental bureaucracy a factor 
affecting the lives of many Americans, the creation of ombudsman offices can 
offer procedural improvements that are likely to be significant. The Confer- 
ence recommended use of ombudsmen in a variety of agency programs that 
involve interaction with members of the public. The recommendation calls for 
legislation to confer on the ombudsman the powers needed (1) to receive and 
inquire into complaints; (2) to recommend administrative adjustments to deal 
with systemic difficulties; (3) to advise within the agency concerning proce- 
dures, forms, and similar issues affecting delivery of services; and (4) to bring 
to the attention of appropriate authorities problems otherwise inadequately 
considered. The recommendation specifics that the ombudsman be a re- 
spected, senior official known forgood judgment, probity, and persuasiveness. 
It also calls for the ombudsman to submit periodic reports. 

A report to the Administrative Conference by David R. Anderson and 
Diane M. Stockton, on which the recommendation was partially based, 
documents the theoretical and practical benefits of ombudsman offices, 
including the positive results of those that have been established at the Internal 
Revenue Service and the Army Materiel Command. The report demonstrates 
how an ombudsman can help individuals gain access to resolve their com- 
plaints, improve citizen satisfaction and increase their voluntary compliance 
and cooperation, reduce litigation, and provide agency decisionmakers with 
information needed to identify and treat problems. 
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In addition, the Conference's recommendation calls for legislation to 
deal with several practical issues that could affect the operation of the 
ombudsman. It calls for legislation to protect the confidentiality of communi- 
cations to or from the ombudsman in connection with any investigation, as well 
as the ombudsman's notes and memoranda. It also states that legislation should 
limit judicial review of the ombudsman's actions and ensure that the ombuds- 
man is immunized for actions taken in discharging official responsibilities. 

In December, the Conference followed up its recommendation by 
presenting a roundtable on federal agency use of ombudsmen to more than 100 
persons including representatives ofover three dozen agencies. The roundtable 
sought to build on this recommendation by bringing together invited federal 
officials, ombudsmen, dispute resolution professionals, and other experts. The 
goal was to exchange ideas and help agencies learn about possible roles for 
federal ombudsman offices, policy issues in establishing and operating them, 
and practical questions in achieving best results. Participants included Confer- 
ence consultants, scholars, such as Walter Gellhorn, whose studies and writing 
about the ombudsman concept have stimulated both intellectual ferment and 
action, private sector and other ombudsmen with a variety of perspectives, and 
ombudsmen from the few federal agencies with such offices. The roundtable 
also featured a discussion of implementation of the new ombudsman role at the 
Food and Drug Administration and other agencies creating similar offices. 



SAFETY AND HEALTH ISSUES 

Social Security Disability Appeals 

The Administrative Conference has had an ongoing interest in the 
administrative procedures of the Social Security Administration in its disabil- 
ity benefits programs. In 1990 the Conference issued another in its series of 
recommendations addressing various aspects of the disability appeals pro- 
gram. Recommendation 90-4, "Social Security Disability Program Appeals 
Process: Supplementary Recommendation," addresses a number of issues that 
either had not been addressed in previous recommendations, or for which 
further refinement was appropriate. The Conference suggested that decisions 
issued at the initial step of the disability benefits process-the state disability 
determination level-be more clear and more complete, and that the record at 
that stage be more complete, to improve decisionmaking at the early stages of 
the program. It further recommended increased use of subpoenas, again to 
improve the quality of the record as early in the process as possible. The 
Conference also made recommendations concerning the interaction between 
the ALJs and the Appeals Council in cases for which the record may need to be 
reopened late in the process. The Conference advised that, except in unusual 
situations, all evidence be received by the ALJ. 



12 



This recommendation was based on a study by Professor Frank Bloch 
of Vanderbilt University Law School. The Social Security Administration had 
requested that the Conference undertake the study. Earlier recommendations 
on Social Security disability programs include 78-2, "Procedures for Deter- 
mining Social Security Disability Claims"; 87-6, "State-Level Determinations 
in Social Security Disability Cases"; 87-7, "A New Role for the Social Security 
Appeals Council"; and 89-10, "Improved Use of Medical Personnel in Social 
Security Disability Determinations." A study of the Social Security represen- 
tative payee program is currently underway. 



Simplified Proceedings at the Occupational Safety and 
Health Review CommissLon 

In 1990 the Committee on Administration completed work on Rec- 
ommendation 90-6, "Use of Simplified Proceedings in Enforcement Actions 
before the Occupational Safety and Health Review Commission." The recom- 
mendation is based in large part on a study prepared by Professor Morell E. 
Mullins of the University of Arkansas-Little Rock School of Law. 

The Commission (OSHRC) is an independent agency charged with 
adjudicating contested citations and penalties brought against employers by 
the Occupational Safety and Health Administration of the Department of 
Labor. OSHRC offers parties an alternative path, that of "simplified proceed- 
ings," which modifies significantly the regular litigation process. While the 
basic concept of simplified proceedings is hardly controversial, putting it into 
practice has been. Several commentators have expressed concerns about the 
"underutilization" of these proceedings. 

Recommendation 90-6 addresses changes that the Department of 
Labor and OSHRC should make to increase use of "simplified proceedings" 
in enforcement actions and to make these proceedings operate more effec- 
tively. These simplified processes (informal hearings, no pleadings, no right 
of discovery) have been underutilized since their creation in the early 1980s, 
largely because both parties* consent is required. The recommendation 
encourages the Labor Department to experiment more with using these simpli- 
fied procedures and to develop criteria for their appropriate use. OSHRC is 
encouraged to modify slightiy its simplified proceedings to permit short form 
pleadings and limited discovery in some expedited cases. (The lack of 
information available from respondents has been a major disincentive cited for 
OSHA's nonparticipation in expedited proceedings.) OSHRC and OSHA are 
both encouraged to develop rules or policies tailored to handling cases 
involving pro se parties. 

Medicaid 



The Medicaid program is a joint federal/state health and long-term 
care insurance program for eligible poor persons in the United States. The 
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Health Care Financing Administration (HCFA) in the Department of Health 
and Human Services (HHS) administers the Medicaid program at the federal 
level. The states have primary responsibility for implementing the Medicaid 
program. To participate in the Medicaid program and receive federal financial 
participation in state Medicaid expenditures, states must submit a plan to 
HCFA detailing how the state will comply with federal statutory and regulatory 
requirements in the design and implementation of its Medicaid program. The 
relationship between HCFA and the states in the administration of Medicaid 
has been complicated in recent years by the volume and complexity of 
congressionally-mandated program changes and HCFA's reluctance or inabil- 
ity to promulgate implementing regulations, policies, or other guidance in a 
timely manner. Recommendation 90-8, "Rulemaking and Policymaking in the 
Medicaid Program," addresses the relationship between Congress, HCFA, and 
the states in the administration of the Medicaid program and, in particular, 
suggests changes to promote a more effective rulemaking and policymaking 
process and more efficient implementation of rules and policies. 

This recommendation urges HCFA to issue promptly rules, policies, 
and other guidance implementing program changes, and to give priority to 
changes that Congress has identified for prompt implementation or for which 
agency guidance is particularly necessary. Since 1981, Congress has almost 
annually made a large number of changes in the Medicaid program. Of primary 
concern is that Congress in annual budget legislation (often in the last days of 
a session) has made either the expansion of benefits effective regardless of 
whether HCFA promulgates implementing regulations or other guidance by a 
certain date, or has made the expansion effective immediately. These provi- 
sions place a great burden on HCFA to issue rules, policies, or other guidance 
at an accelerated pace and, due to this time pressure, as well as HCFA's reluc- 
tance or inability to promulgate implementing regulations and policies, states 
are often forced to implement program changes without federal guidance. 

Recommendation 90-8 further urges HCFA not to penalize states 
where they are required by statute to implement legislative changes with or 
without HCFA guidance and where they have acted on a reasonable interpre- 
tation of the statute. States risk having to return the federal payment. This 
might occur when HCFA has failed to issue rules or policy, does not act expe- 
ditiously on a state's plan amendment to implement a congressionally-man- 
dated change, or promulgates new rules or policies strictly interpreting a 
legislative program change. 

Recommendation 90-8 also urges HCFA to provide states a reason- 
able grace period to comply with rules, policies, or other guidance that it issues 
resulting in a program change, unless the HCFA guidance only tracks existing 
statutory language. 

This recommendation also urges Congress to consider the conse- 
quences of imposing statutory deadlines on implementing statutory changes, to 
consult with HCFA and the states before enacting program changes, and to 
allow states sufficient time to engage in appropriate rulemaking procedures. 
The Conference especially urges Congress to examine the Medicaid program's 
daunting complexity with a view toward making eligibility, scope of benefits, 
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and payment requirements more comprehensible for beneficiaries and provid- 
ers and easier for states to administer. At present, the Medicaid statute has 
become unduly complex because of the annual overlay of new statutory 
amendments in these areas. A recodification of the Medicaid statute, Title 19 
of the Social Security Act, is urgently needed to make the statute and the 
numerous amendments enacted in the last decade more comprehensible. 

In view of the complexity of the Medicaid program and the lack of 
understanding among Congress, HCFA, and states, as well as provider and 
beneficiary representatives, of one another' s respective positions regarding the 
need for statutory changes in the Medicaid program and the difficulties in the 
implementation of these changes, it would be advisable to convene a confer- 
ence on rulemaking and policymaking in the Medicaid program. 
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Conference consultant Eleanor D. Kinney answering 
a question on the Medicaid program at the December 
plenary session. 
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OTHER RESEARCH ACTIVITIES 

The Conference conducts most of its research by using the services of 
outside academic or professional consultants, typically law professors with a 
strong interest in administrative law issues. After a consultant completes a 
commissioned study, the appropriate Conference committee reviews the report 
and discusses possible recommendations on the subject for consideration by 
the Assembly of the Conference. 

At the end of 199G approximately 30 research projects were under- 
way. The principal areas of research were alternative dispute resolution, civil 
money penalty procedures, international trade procedures, and the federal 
health care system. Following is a list of some of these projects: 

Agency Policymaking Through '^on-Rule" Rulemaking: There 
has been a discernible increase in agency efforts to make policy through means 
other than notice-and-comment rulemaking. Regulatory letters, manuals, and 
guidance documents have proliferated, perhaps as a way to avoid delays 
occasioned by Federal Register publication or Office of Management and 
Budget review. Courts have struggled with challenges to such issuances. 
Professor Robert A. Anthony of George Mason University is examining this 
trend and suggesting appropriate responses. 

Bank Regulatory Agency Administration of the Securities Act of 
1934: The four major banking agencies have significant authority to admini- 
ster various provisions of the 1934 Securities Act, with respect to the institu- 
tions under their purview. This study, by Professor Michael P. Malloy of 
Fordham University, focuses on the agencies' implementation of this respon- 
sibility-including several agencies* practice of simply incorporating by refer- 
ence regulations of the Securities and Exchange Commission. 

Choice of Forum in Government Contract Litigation: Under 
current law, challengers to government action in contract cases have a multi- 
plicity of forums. In preaward (bid protest) cases, challenges may be filed in 
a half dozen forums, including district courts, the General Accounting Office, 
or the General Services Administration Board of Contract Appeals for com- 
puter-related contracts. In post-award disputes, the choice is between the U.S. 
Claims Court or the appropriate agency board of contract appeals. Professor 
Robert N. Davis of the University of Mississippi is evaluating the effect of this 
choice of forum. 

Conflict Management Under the Endangered Species Act: Recent 
litigation in the Pacific Northwest over the impact of timber harvesting on the 
habitat of the rare spotted owl have focused attention on the need for better 
conflict management under the Endangered Species Act. This project will 
examine this and other case studies and will seek to propose improvements in 
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the Fish and Wildlife Service's ability to deal with conflicts. Professors Julia 
Wondolleck and Steven Yaffee of the University of Michigan are conducting 
the study. 

Designation of "Representative Payees" for Social Security Bene- 
ficiaries: Under current law the Social Security Administration (SSA) must 
designate and monitor the activities of persons who receive social security 
payments on behalf of beneficiaries deemed to be incapable of managing their 
own financial affairs. This study, requested by SSA and undertaken by 
Professor Margaret Farrell (Yeshiva University), is analyzing SS A's obliga- 
tions under current constitutional and administrative law doctrines. 

Evaluation of the National Child Vaccine Injury Compensation 
Program: In 1986 Congress passed a law to ensure prompt and reasonable 
compensation to children who suffer adverse reactions to vaccines, an inevi- 
table result of otherwise highly beneficial immunizations. This no-fault 
compensation program requires a petition to, and adjudication by, the U.S. 
Claims Court. Petitioners may elect to accept the judgment or pursue a tort 
action in state or federal court. Professor Wendy K. Mariner of Boston 
University has submitted a draft report that will be reviewed in 1991. 

The Export Administration Act: Licensing Procedures and Judi- 
cial Review: Professor Howard N. Fenton (Ohio Northern University) is 
examining issues concerning the regularity and openness of the export licens- 
ing process as well as the appropriateness of the current limitations on judicial 
review. 

Fair Housing Enforcement Procedures: Under the 1988 amend- 
ments, the Department of Housing and Urban Development (HUD) is charged 
with investigating and adjudicating housing discrimination complaints. Cases 
can, however, be "removed" from the administrative forum to federal district 
court by defendants. According to press reports, a backlog at the complaint 
stage is developing at HUD. The study, conducted by Professor Leland B. 
Ware of St, Louis University, evaluates HUD case-handling techniques (draw- 
ing on the National LaborRelations Board's experience, for example) as well 
as the adjudication procedures. 

Implementation of the Farmers Home Administration Mediation 
(FmHA) Program: The Farm Credit Act of 1988 mandates that the FmHA 
establish a mediation program to resolve farmer-lender disputes. Professor 
Leonard L. Riskin (University of Missouri-Columbia) is studying this program 
to determine if improvements are needed and whether such mediation pro- 
grams might be useful elsewhere in the government. 

Inspectors General: The Conference, with the support of the Gov- 
ernance Institute, is sponsoring a study of the role of Offices of Inspector 



17 



General in carrying out responsibilities of internal oversight of agency pro- 
grams and in preventing waste, fraud, and abuse. The study, being conducted 
by Dean Paul Light of the University of Minnesota's Hubert H. Humphrey 
Institute, is focusing on the independence, accountability, and investigative au- 
thority, of inspectors general, and their relationships with Congress, the 
President, and agency program managers. 

National Labor Relations Board's (NLRB) Use of Inrormal Rule- 
making to Establish Bargaining Units: For many years commentators urged 
the NLRB to use rulemaking rather than adjudication to make policy concern- 
ing bargaining units or unfair labor practices. In April 1989 the Board issued 
a final rule concerning bargaining units in the health care industry. The judicial 
review proceedings have subsequently reached the Supreme Court. Professor 
Mark H. Grunewald (Washington and Lee University) is studying the first 
NLRB rulemaking to see what lessons can be drawn from it. 

New Approaches to Noise Control Regulation: Existing statutes 
direct EPA to conduct and coordinate federal noise control regulation. The 
program has not been funded since 1 982, even though the pre- 1 982 regulations 
are still in force. EPA has requested that the Conference consider the impact 
of this "freeze" on affected industry, workers, and federal-stale relations, as 
well as new regulatory approaches to the problem. Professor Sidney Shapiro 
of the University of Kansas is leading the study team assigned to this project. 

Non-APA Procedures for Assessing Civil Money Penalties: The 

use of APA adjudication procedures for assessing civil money penalties in 
administrative proceedings is well-accepted. However, in various environ- 
mental laws, Congress has created bifurcated statutes allowing the EPA to use 
non-APA procedures (including non-ALJ hearing officers) to assess small- 
amount civil penalties, EPA is attempting to develop implementing regula- 
tions for these laws, and the DC Circuit has ruled favorably (though not 
squarely) in an analogous enforcement case. The study, by Professor William 
Funk of Lewis and Clark Northwestern School of Law, examines and assesses 
this trend. 

Oversightand Regulation of Government*Sponsored Enterprises: 

Thomas H. Stanton, Esq. has drafted a study of the structure and procedures 
followed by government-sponsored enterprises. While such entities can 
expose the U.S. Treasury to heavy liability, they appear to be regulated in a 
relatively fragmented and sporadic manner. The study is being reviewed by the 
Special Committee on Financial Services. 

Overview of the Equal Access to Justice Act: Since its passage in 
1980, the"EAJ A" (which allows for attorneys fees to be awarded to persons and 
small entities who prevail against the government) has been the subject of 
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increasing agency and court litigation. Professor Harold Krent of the Univer- 
sity of Virginia will review developments in this area, paying particular 
attention to the impact of the Act's "substantially justified" defense for 
government behavior. 

Pro Bono Practice by Government Attorneys: Government attor- 
neys may, in some circumstances, engage in outside employment, but they 
generally are precluded from representing clients before agencies of the federal 
government. This restriction has limited government attorneys' ability to take 
pro bono cases to fulfill their professional service obligation. Professor Lisa 
Lerman (Catholic University) is exploring whether modifications in current 
practice are appropriate or feasible. 

Procedural Constraints on Agency Investigations: The Adminis- 
trative Procedure Act provides little guidance on procedural limitations appli- 
cable to agency investigations. For example, how far does the right to counsel 
in Section 555 extend? Does it extend to persons questioned by agency 
inspectors? Can agencies regulate the presence of attorneys during testimony 
given by persons subpoenaed as part of an agency civil investigation? What 
about an agency's right to demand unescorted inspections? "Larger" issues 
such as the applicability of the exclusionary rule or the scope of the warrant 
requirement in agency investigations have obscured other practical procedural 
problems encountered by agencies. Professor Ronald Wright of Wake Forest 
University is studying these issues. 

Procedures for Deciding Antidumping and Countervailing Duty 
Cases: Professors John H. Jackson (University of Michigan) and William J. 
Davey (University of Illinois) have undertaken a procedural review of anti- 
dumping and countervailing duty cases that will focus on proceedings at both 
the DepartmentofCommerce and the U.S. International Trade Commission. A 
draft report has been submitted and will be considered in 199 L 

Rule 11-Type Sanctions in Administrative Proceedings: Under the 
recent addition to the Federal Rules of Civil Procedure, sanctions can be 
assessed against attorneys involved in frivolous lawsuits. This provision, while 
still somewhat controversial among the bar, has certainly resulted in some of 
the intended benefits. Should there be an analog in federal agency proceed- 
ings? Professor Carl Tobias of the University of Montana is studying these 
issues. 

U.S. Agency Participation in International Standard Setting: In 

this case study, Professor George Bermann of Columbia University is examin- 
ing the Federal Aviation Adminisu-ation's participation in the European 
Community's efforts to set standards for civil aircraft airworthiness. His report 
will be reviewed in 199 L 
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New Conference members being sworn in by Judge Stephen F. Williams at 
December plenary session as Chairman Marshall J. Breger looks on. 



Host Roberts. 

Mosbacher, Sr., 
Secretary of 
Commerce, 
addressing attendees 
at the December 
plenary reception. 





Council members Constance Berry Newman, R. Carter Sanders, and Walter 
Gellhorn conferring at the June plenary session. 
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INFORMATION INTERCHANGE 
AND CLEARINGHOUSE 



The Conference serves as a valuable resource to Congress, federal 
agencies, and the public. Staff assist Senators and Representatives in drafting 
legislation pertaining to issues covered by Conference recommendations. 
Members and staff of the Conference are also available to work with federal 
agencies to revise or improve their adminisuative procedures. 

As a clearinghouse for information on administrative law, the Confer- 
ence maintains a library that contains a substantial collection of legal periodi- 
cals and reference guides on administrative law and procedure and is open to 
anyone, federal personnel and private citizens alike. In addition, the Confer- 
ence publishes sourcebooks, which collect the most relevant administrative 
law statutes, as handy desk references for use by those whose work requires 
ready access to such material. 

The Conference is also committed to providing economical and 
effective education and training in current administrative law issues. Conse- 
quently, it sponsors regular seminars and colloquia on topics covered by its 
recommendations as well as emerging issues in the regulatory arena. 

LEGISLATIVE ASSISTANCE 

The year 1990 was a most productive legislative year. 

The Conference successfully concluded its quadrennial reauthoriza- 
tion when the President signed Public Law 101-422, authorizing appropria- 
tions through fiscal year 1994. The legislation, sponsored by Judiciary 
Committee Chairmen Joseph Biden (D.-Del.) in the Senate arid Jack Brooks 
(D.-Tex.) in the House, received bipartisan support and the Administration's 
formal endorsement. The authorization ceilings rise gradually from $2.0 
million in fiscal year 1990 to $2.4 million in fiscal year 1994. 

The reauthorization legislation contains an important new provision 
that should facilitate the Conference's clearinghouse role. Congress provided 
that the Chairman may ask agencies to notify him before they enter into 
procurement contracts to study the efficiency, adequacy, or fairness of their 
own procedures (i.e., before they propose to utilize private contractors to look 
at issues on which the Conference is expert). The provision is not mandatory. 
Agencies remain free to contract with outside consultants if they wish. But the 
new provision should enable the Conference to apprise agencies of current 
work in the field, including the experience of other agencies, and offer its 
expertise. 
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Conference proposals to provide a statutory underpinning for the use 
of consensual approaches to adjudication and rulemaking culminated in the 
enactment of two landmark pieces of legislation-Public Law 101-552, the 
Administrative Dispute Resolution Act, and Public Law 101-648, the Negoti- 
ated Rulemaking Act. The new laws are the direct outgrowth of nearly a decade 
of work by Conference committees, staff and consultants, and the Assembly 
itself. They also represent a significant cooperative effort between the 
Conference and the American Bar Association and key members of Congress 
from both parties. Both laws assign important new roles to the Conference in 
supporting agency use of the new techniques. 

The Administrative Dispute Resolution Act, sponsored in the Senate 
by Charles Grassley (R.-Iowa) and in the House by Dan Ghckman (D.-Kan.), 
amends the Administrative Procedure Act to allow parties (including the 
government) involved in disputes arising under federal administrative pro- 
grams to agree to use certain more expeditious, less costly alternatives to 
conventional adjudication or litigation in appropriate circumstances. The use 
of these alternative means of dispute resolution (ADR) is subject to specific 
guidelines regarding the situations in which the innovative techniques may be 
employed. Voluntary arbitration is authorized when all parties agree to its use, 
subject to a provision that permits an agency a brief period of time in which to 
review the appropriateness of an arbitral award. The statute also requires each 
agency to promote alternative methods of dispute resolution by (a) designating 
a senior official to be the agency's "dispute resolution specialist,** (b) provid- 
ing training for agency personnel, (c) reviewing agency contracts, grants and 
other assistance programs to ensure that ADR is authorized and promoted, and 
(d) adopting a policy addressing potential use of ADR. 

The Negotiated Rulemaking Act, sponsored in the Senate by Carl 
Levin (D.-Mich.) and in the House by Donald Pease (D.-Ohio), establishes a 
statutory framework for agency use of negotiation to formulate proposed regu- 
lations. The Act supplements the rulemaking provisions of the Administrative 
Procedure Act, clarifying the authority of federal agencies to formulate 
proposed regulations through negotiation among affected interests, including 
the agency involved. The new law does not require the use of the technique; 
rather, it allows each agency the discretion to employ it in suitable situations. 
The law incorporates the basic provisions of Conference Recommendations 
82-4 and 85-5. 

Congress also enacted Public Law 101-392, the "Carl D. Perkins 
Vocational and Applied Technology Education Act Amendments of 1990,** 
which, among other things, directed the Department of Education to use nego- 
tiated rulemaking in certain programs, in accordance with the Conference's 
recommendations. 

Public Law 101-370 extends the Federal Aviation Administration*s 
Civil Penalty Demonstration Project through July 31,1 992. The law represents 
an interim response to Conference Recommendation 90-1 urging Congress to 
make the program permanent. The Congress will review the matter in 2 years. 
The Conference is directed to undertake a study to determine whether adjudi- 
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cation of enforcement cases should be consolidated in the FAA or the National 
Transportation Safety Board. That issue was not addressed in the Conference's 
prior recommendation. 

Public Law 101-429 enhances the enforcement powers of the Securi- 
ties and Exchange Commission. Among other things, the law authorizes the 
SEC to impose civil money penalties up to $500,000 under a procedural 
scheme modeled on the Conference's proposal for agency imposition of civil 
penalties set out in Recommendations 72-6 and 79-3. 

The Employee Health and Safety Whistleblower Protection Act, S. 
436, introduced by Senator Howard Metzenbaum (D.-Ohio), incorporates the 
essential procedural elements contained in Conference Recommendation 87- 
2. The bill was reported out of the Senate Labor and Human Resources 
Committee during 1990. The Senate Committee Report noted that "[t]he 
genesis of the Act is an in-depth study and subsequent report and recommen- 
dation by the Administrative Conference of the United States." 

The Conference presented testimony before six separate Senate or 
House committees or subcommittees during 1990. The Conference offered 
views to the Subcommittee on Courts and Administrative Practice of the Senate 
Committee on the Judiciary on S . 1436, introduced by Senator Bob Packwood 
(R.-Ore.), to streamline the judicial review process relating to the management 
of federal timber lands. The bill allocates jurisdiction between trial and 
appellate courts in conformity with the principles set forth in Conference 
Recommendation 75-3. The Conference testified before the Senate Finance 
Committee in connection with S. 2453, a bill introduced by Senator Daniel P. 
Moynihan (D.-NY), to establish the Social Security Administration as an 
independent agency. The Conference testimony was limited to those aspects 
of the legislation, such as the creation of an ombudsman's office and the 
expediting of appellate procedures, on which the Conference had taken formal 
positions. 

The Conference presented its third annual seminar designed to ac- 
quaint congressional staff with the intricacies of administrative law. The 
program included presentations dealing with the practical aspects of agency 
implementation of statutory directives, the use of rulemaking, and judicial 
review of agency action. 



ADVICE AND ASSISTANCE TO AGENCIES 



During 1990 the Conference's program of advice and assistance to 
federal agencies continued to focus on the establishment of alternative dispute 
resolution procedures. 

Three well-attended ADR roundiables were held. The first, for more 
than 50 agency general counsels or their deputies, was undertaken with the 
Chief Judges of the U.S. District Court and U.S. Court of Appeals for the 
District of Columbia Circuit, as well as the Solicitor General of the United 
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States. It sought to inform the general counsels about ADR techniques in both 
agency and court litigation and to encourage the use of those techniques. 

The second program was an all-day training session for designated 
ADR coordinators from three dozen agencies. It featured experienced leaders 
in both government and private-sector ADR. 

The third roundtable discussed federal agency uses of ombudsmen, 
stemming from the recently completed Conference Recommendation 90-2 and 
the accompanying study. More than 100 agency officials attended this 
program. 

The Conference also commenced operation of its Roster of Dispute 
Resolution Neutrals in 1990. The Roster is a computerized database of dispute 
resolution specialists available to help resolve conflicts that arise in agency 
programs. So far, more than 600 persons have asked to be included on the 
Roster. 

Also undertaken in the area of ADR were numerous training initia- 
tives. Two sessions were provided for agency administrative law judges: an 
intensive 2-day program for Environmental Protection Agency judges and a 
day-long seminar at the Federal Administrative Law Judges Conference annual 
symposium. Similar training was provided by Conference staff to over 60 
FDIC attorneys. Finally, the Conference convened a seminar on federal agency 
participation in mediation of farmer-lender disputes that was attended by over 
50 persons. 

Informal consultations on potential use of negotiated rulemaking 
were also held with several agencies, including the National Oceanic and 
Atmospheric Administration and the Federal Communications Commission. 

On different subjects, the Conference provided other forms of advice 
and assistance to agencies. The Office of the Chairman organized a training 
program for newly appointed hearing officers for the Food Safety and Inspec- 
tion Service of the Department of Agriculture. It also provided formal 
comments to the Federal Communications Commission in its rulemaking 
proceeding concerning a proposed revision to the Commission's comparative 
hearing process for broadcast license renewal cases. 

Conference staff testified, by invitation, at a public hearing of the 
President's Commission on Catastrophic Nuclear Accidents and at a sympo- 
sium on the Program Fraud Civil Remedies Act, sponsored by the President's 
Council on Integrity and Efficiency. 

Informal advice about civil money penalty procedures was provided 
to the Consumer Product Safety Commission, the newly created National 
Indian Gaming Commission, and to the Health and Human Services Advisory 
Committee on the Food and Drug Administration. Conference staff also par- 
ticipated in a program on civil penalty procedures for the Federal Administra- 
tive Law Judges Conference. The Department of Stale sought the Conference's 
informal advice on modification of its internal appellate procedures. Finally, 
the Solicitor General cited Conference Recommendation 86-4, "The Split-En- 
forcement Model for Agency Adjudication," in its brief to the Supreme Court 
in a case concerning the appropriate deference to be granted to the Occupa- 
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tional Safety and Health Review Commission's interpretation of a statute 
{Dole V. OSHRQ. 

The Conference was especially attentive to the special concerns of 
independent regulatory commissions. General Counsel Gary Edles spoke 
about current developments in administrative law at the monthly seminar series 
of the Nuclear Regulatory Commission's Office of General Counsel. Chief 
Judge Stephen Breyer was the keynote speaker at the Conference's annual 
Seminar for Regulatory Commissioners. The annual program brings together 
the members of the numerous government multi-member boards and commis- 
sions for a review of current issues of the administrative process. Other 
featured speakers were Jane Ley, Deputy General Counsel of the Office of 
Government Ethics, who discussed elements of the Ethics Reform Act of 1989 
as they affect independent agencies, and Professor Jerry Mashaw of the Yale 
Law School. 

The Conference also produced a revised edition of its pamphlet 
entitled Multi-Member Independent Regulatory Agencies: A Prelimi- 
nary Survey of their Organization. The pamphlet provides an introduction 
to issues of organization common to multi-member agencies, such as the 
powers of the chairman, quorum requirements, litigation authority, the require- 
ment of Office of Management and Budget (OMB) clearance or the authority 
to bypass OMB review of legislative or budget matters. 

AGENCY INTERCHANGE OF INFORMATION 

By statute the Conference is directed to "arrange for interchange 
among administrative agencies of information potentially useful in improving 
procedure" (5 U.S.C. §574(2)). Each year the Conference serves as a 
clearinghouse for information on administrative practice and procedure so that 
agencies can receive the benefit of each other's and the Conference's experi- 
ence. 

A seminar series for the Presidential appointees who serve as mem- 
bers of independent regulatory agencies, begun in 1988, continues to permit the 
appointees to step away from their everyday work and address common 
problems of the regulatory process. The program, offered each spring, is the 
only effort at government-wide training for political appointees regarding the 
administrative process. 

The Conference sponsors roundtables, which allow agency officials 
to learn about administrative procedure and policy. An added benefit is the 
opportunity for participants to describe practices at their respective agencies. 
(See page 23.) 

In 1990 the Council of Independent Regulatory Agencies, founded by 
the Conference in 1982, continued its series of breakfast meetings under the ex 
officio leadership of Conference Chairman Marshall Breger. Among the 
speakers at the meetings were President Bush; Edith E. Holiday, Assistant to 
the President and Secretary to the Cabinet; and Chase Untermeyer, Assistant to 
the President and Director of Presidential Personnel. 
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PUBLICATIONS 

The Conference issues several types of publicaiions including reports, 
sourcebooks, and a newsletter. The Conf^-ence's publications reflect the 
variety of its research interests. 

During 1990 two new books, Negotiated Rulemaking Source- 
book and Drafting Federal Grant Statutes, were published. Although 
only a limited number of copies remain available for distribution. Federal 
Administrative Procedure Sourcebook: Statutes and Related Mate- 
RiALS (1985), has been one of the most requested publications. This publication 
is being updated and will be available in 1991. The Sourcebook: Federal 
Agency LfeEOP Alternative Means of Dispute Resolution (1987) is still 
in stock at the Government Printing Office. 

Other publication types include: how-to guides, such as the Manual 
FOR Administrative Law Judges and A Guide to Federal Agency 
Rulemaking; the series "Studies in Administrative Law and Practice"; and 
special studies of administrative law issues, such as Multi-Member Inde- 
pendent Regulatory Agencies, A Rieliminary Survey of TkEiR Organi- 
zation (1987). The Administrative Conference of the United States 
Recommendations and Reports, published each year, contains copies of the 
recommendations and their accompanying reports. Appendix F, page 97, 
contains a list of the Conference's 1990 publications, reports, and articles. 

All Conference publications are available through the Federal De- 
pository Library Program. The Government Printing Office sells some of the 
books; Appendix F contains all the information for purchasing copies. Archi- 
val and interlibrary loan copies are retained in the Conference's library at 2120 
L Street NW. in Washington, DC. A limited number of copies of recent 
publications may be available from the Conference on request. 

COLLOQUIA 

The Ethics Reform Act of 1989 

The relationship between the new ethics requirements and the caliber 
of recruits to government service was among the topics discussed by panelists 
Norman Omstein, Resident Scholar at the American Enterprise Institute, 
Arthur B. Culvahouse. Jr., a partner with 0*Melveny & Myers, and Michael 
Berman, President of the Duberstein Group, at a colloquy on the effects of the 
Ethics Reform Act of 1989 on the way the government conducts business. 

Mr. Berman and Dr. Omstein agreed that, on the one hand, the 
changes in the law will probably not change the way the government operates 
and on the other hand that they probably will affect the quality of people 
willing to enter and stay in government. All three panelists believe that 
government employees will not necessarily be more ethical in the 1990s as a 
result of the Ethics Reform Act of 1989. 
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The Federal Courts Study Committee 

Effective dispensation of justice as a possibility in the face of 
decentralization of the federal courts was among the topics discussed by Pro- 
fessor Harold Bniff, University of Texas School of Law, Professor Peter 
Strauss, Columbia University Law School, and Judge Stephen Williams, 
United States Court of Appeals for the District of Columbia Circuit, at a forum 
on the work of the Federal Courts Study Committee. 

The discussion centered on issues of judicial review and the relation- 
ship between agencies and the courts. Professor Bruff pointed out that agency 
nonacquiescence in court decisions often arises out of a legitimate need to 
make and implement nationwide policies in the face of multiple venues for 
judicial review of those policies. Professor Strauss cautioned that the Commit- 
tee's proposals offer at best a short-term solution, and that a fourth level of 
review between the courts of appeals and the Supreme Court is probably 
inevitable. Judge Williams warned that the Article III courts can be expanded 
only so far before extremely negative effects result. 

Providing Economic Incentives in Environmental Regulations 

E. Donald Elliott, Environmental Protection Agency General Coun- 
sel, and Richard B. Stewart, Assistant Attorney General, Environment and 
Natural Resources Division, Department of Justice, emphasized the need for 
alternatives to traditional command-and-conuol regulation to reduce pollution 
at a colloquy that focused on emissions trading. They agreed that emissions 
trading schemes, such as the Clean Air Act provides, is an alternative that holds 
great promise. David Hawkins of the Natural Resources Defense Council 
cautioned against over-optimism about the potential contribution of such 
schemes. 

Mr. Stewart suggested that in market-based systems everyone has an 
incentive to find the cheapest way to reduce emissions. Mr. Elliott believed 
that there will be an increasing emphasis on finding ways to substitute less 
polluting technologies for those now in place, while Mr. Hawkins stressed that 
the key to successful emissions trading programs rests in their implementation 
as well as in their design. 

British Approaches to Administrative Law 

Vice Chancellor of Cambridge University, David G.T. Williams, a 
respected legal scholar, presented a special program comparing the British 
system of administrative law to that in the United States. He cited as major 
differences the greater informality in the British system along with minimal 
judicial review of rulemaking. Also, the ombudsman, whose recommenda- 
tions are generally accepted, has had a major impact. 

Ronald Cass, Dean of Boston University School of Law, and Judge 
Douglas Ginsburg of the United States Court of Appeals for the District of 
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Columbia Circuit responded to Professor Williams. Dean Cass noted that in the 
U.S. judicial review has worked in favor of increased procedural formality, 
forcing agencies to regularize their decisionmaking process. Judge Ginsburg 
reminded the audience that while judicial review of government action has its 
roots in the English system, the United States' public generally has a more 
confrontational attitude towards government. 

Securities and Financial Market Regulation 

Well over 200 persons attended a discussion of some of the key 
developments involving the regulation of securities and financial markets. 
Featured as panelists were Chairman Richard C. Brecden of the U.S . Securities 
and Exchange Commission, Chairman L. William Seidman of the Federal 
Deposit Insurance Corporation, and Judge Stanley Sporkin of the U.S. District 
Court for the District of Columbia. 

Judge Sporkin advocated a regulatory system comprised of a single 
standard-setting organization, along with a single enforcement entity. Chair- 
man Breeden noted that dramatic changes in the securities world in the last 
decade have been significantly affected by internationalization, indicating that 
the U.S. regulatory system is ineffective and too expensive. Chairman 
Seidman offered five points for improving the U.S. banking system to make it 
more effective including removing geographic restrictions on bank operations 
to allow for truly national banks. 




Judge Douglas Ginsburg, U.S. Court of Appeals of the District of Columbia 
Circuit, commenting on Vice Chancellor of Cambridge University, David G.T. 
Williams' remarks at the program, British Approaches to Administrative Law. 
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BUDGET AND AUTHORIZATION 



For the past 3 fiscal years (1988-90) the Conference appropriation has 
been $1,865,000. Thisamountwiilincreaseto$2,079,000forfiscalyear 1991. 
The 1990 budget is summarized below: 

Dollar Amounts 

1990 appropriation $ 1 ,865,000 

Appropriation Language 

For necessary expenses of the Administrative Conference of the 
United States, established by the Administrative Conference Act, as amended 
(5 U.S.C, §§57 1 et. seq.), including not to exceed Si ,000 for official reception 
and representation expenses; $1,865,000. 

Programmatic Application of Funds (in thousands of dollars) 

General Adminisu^tion 420 

Personnel Compensation 1 ,269 

and Benefits 
Formal Recommendations 78 

(Research; reports) 
Implementation and Advisory 50 

(Agency assistance) 

Clearinghouse 48 

(Information interchange) 



Budget Authority 
Outlays 


1,865 
1,807 


imbursable Programs 

Obligation Authority 
Outlays 


113 
113 


tals: Direct and Reimbursable Programs 
Obligation Authority 
Outlays 


1,978 
1,920 



Personnel Resources — FTEs: 23 
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On October 12. 1990, President Bush signed Public Law 101-422, 
reauthorizing the Conference through fiscal year 1994, The new law gives the 
Chairman authority to request that any agency notify the Chairman of its intent 
to enter into any contract with persons outside the agency to study the 
efficiency, fairness, or adequacy of that agency's procedures. 

The Conference's budget request of $2,079 million for fiscal year 
1991 was signed into law by the President on November 5, 1990 (Public Law 
101-509, the Treasury/Postal Service/General Government Appropriation 
Act). 
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Senior fellow Richard E. Wiley making a presentation at the Conference's 
special program, "ACUS: A Look Back and to the Future," 
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APPENDIX A . MEMBERS OF THE 
ADMINISTRATIVE CONFERENCE 



THE COUNCIL 

Chairman Marshall J. Breger 

Vice Chairman (Vacant) 



Government Members 



Public Members 



PiuLUP D. Brady 
Richard C. Breeden 
James W. Cicconi^ 
Constance Berry Newman 
Robert S. Ross, Jr. 

Harold R. DeMoss, Jr. 
Walter Gellhorn 
Trudi M. Morrison 
R. Carter Sanders 
Edward L. Weidenfeld 



GOVERNMENT MEMBERS 



Department of Agriculture 

Department of Commerce 

Commission on Civil Rights 

Commodity Futures Trading Commission 
Consumer Product Safety Commission 

Department of Defense 

(Armed Services Board of Contract Appeals) 

Department of Education 

Department of Energy 

Environmental Protection Agency 

Equal Employment 

Opportunity Commission 

Federal Communications Commission 



John Golden 
Wendell L. Willkie II 
Emma Monroig 
Jeffrey O'Connell^ 

WlLLL\M P. AlBRECHT 

Carol Gene Dawson 
Anne Graham^ 
Robert L. Giluat 
Paul E. Williams^ 
Stephen Y, Winnick 
Stephen A. Wakefield 
E. Donald Eluott 
Gerald H. Yamada^ 

R. Gaull Silberman 
Robert F^ttit 
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Federal Deposit Insurance Corporation 

Federal Election Commission 

Federal Energy Regulatory Commission 

Federal Maritime Commission 

Federal Reserve System 

Federal Trade Commission 

General Services Administration 
Department of Health and Human Services 

(Social Security Administration) 

Department of Housing and 

Urban Development 

(Administrative Law Judge) 

Department of the Interior 

(Inspector General) 

Interstate Commerce Commission 

Department of Justice 

(Executive Office for 

Immigration Review) 

Department of Labor 

(Occupational Safety and 

Health Administration) 

Merit Systems Protection Board 

National Aeronautics and 

Space Administration 

National Labor Relations Board 

Nuclear Regulatory Commission 

Occupational Safety and 

Health Review Commission 

Office of Management and Budget 

Office of Personnel Management 

Securities and Exchange Commission 

Small Business Administration 
Department of State 

Department of Transportation 

(Federal Aviation Administration) 

Department of the Treasury 

(Internal Revenue Service) 

U.S. International Trade Commission 

U.S. Postal Service 
Department of Veterans Affairs 



Roger A. Hood 
Lawrence M. Noble 
CATiffiRiNE C, Cook 

FrANQS J. IVANCIE 

J. Virgil Mattingly, Jr. 
Mary L. Azcuenaga 
Terry Calvani^ 
Robert C. MacKichan 
Michael J. Astrue 
Frank E. Young 
[Vacant] 
Eileen Bradley^ 

Frantc Keating 
Alan W. Heifetz^ 
Timothy Gudden 
James R. Richards^ 
Edward J. Philbin 
Kathleen D. Ribaudo^ 
Kevin R. Jones 

WiLUAM R. Robie'' 
Seth D. Zinman 

Alan C. McMillan 
Daniel R, Levinson 

Edward A. Frankle 
James M. Stephens 
WiLUAM C. Parler 

Earl R. Ohman, Jr. 
[Vacant] 
Jaime Ramon 
James R. Doty 
Daniel L. Goelzer^ 
Sally E. Narey 
P/acant] 

Abraham D. Sofaer^ 
Neil R. Eisner 
Gregory S. Walden 
Jeanne S. Arodbald 
James J. Keightley 
AnneE. Brunsdale 
Ronald A. Cass^ 
Stephen Ebbert Alpern 
Cornelius C. Shields 
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PUBLIC MEMBERS 



Curtis H. Barnette 

David Q. Bates, Jr. 

Warren Belmar 

Kenneth J. Bialkin 

Philip C. Bobbitt^ 

Arthur Earl Bonheld 

Elliot Bredhoff 

James H. Burnley IV 

Joseph A. Cannon^ 

Ronald A. Cass^*' 

Eldon H. Crowell 

Arthur B. Culvahouse, Jr. 

Lloyd Norton Cutler^ 

Mitchell E. Daniels, Jr.^ 

Stuart E. Eizenstat 

Lewis A. Engman 

Frank J. Fahrenkopf, Jr.^ 

Fred F. Fielding 

Marvin E. Frankel 

Ernest Gellhorn 

Michael D. Hawkins 

William H. Heyman 

PaulD. Kamenar^^ 

Sally Katzen 



Robert M. Kaufman 
William J. Kilberg^^ 
Carolyn B. Kuhl^ 
Richard J. Leighton 
Bevis Longstreth 
James C. Miller III 
Joseph A. Morris 
Theodore B. Olson 
R. David Pittle^ 
Bruce Rabb 
Jonathan Rose 
Victor G. Rosenblum^^ 
William B. Schultz^ 
Stuart J. Stein 
Peter L. Strauss 
Phillip N. Truluck 
Paul R. Verkuil 
David C. Vladeck 
Michael B. Wallace 
Rjchard a. Wegman 
Harris Weinstein^ 
Jonathan Weiss 
Richard S. Wiluamson 



LIAISON REPRESENTATIVES 



ABA Administrative Law Section 

ABA National Conference 
of Administrative Law Judges 

Administrative Office of the U.S. Courts 

Advisory Commission on 

Intergovernmental Relations 

Council on Environmental Quality 

Executive Office for Immigration Review 

Farm Credit Administration 

Federal Administrative 

Law Judges Conference 



Arthur L. Burnett, Sr. 
Philip A. Fleming*^ 

David I. Harfeld^ 

Nahum Lot 

L. Ralph Mecham 

David E. Nething 
Dinah Bear 
William R. Robie^^ 
Anne E. Dewey 

Stephen L. Grossman 

Norman Zankel^ 
James P. Timony^ 
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Federal Bar Association 

Federal Judicial Center 

Federal Labor Relations Authority 

Federal Mediation & Conciliation Service 

Federal Mine Safety and 

Health Review Commission 

General Accounting Office 

Judicial Conference of the U,S. 

National Transforation Safety Board 

Office of the Federal Register 

Pension Benefit Guaranty Corporation 

Postal Rate Commission 

Selective Service System 

U. S. Claims Court 

U. S. Court of Appeals, Federal Circuit 

U. S. Court of International Trade 

U. S. Court of Military Appeals 



Marvin H. Morse 

CliARLES W. NiHAN 

WiUJAM E. Persina 
Theodore M, Chaskelson 

Ford B. Ford 
James F. Hinchman 
Stephen G. Breyer 
Stephen F. Williams 
Daniel D. Campbell^^ 
Martha L. Girard 
[Vacant] 

George W Haley 
Henry R. Folsom^ 
HiiNRY N. Williams 
Marian Blank Horn 
Howard T. Markey 
Edward D. Re 
Eugene R. Sullivan 
Robinson O. Everett^ 



SENIOR FELLOWS 



WnjJAM H. Allen 

Robert A. Anthont 

Clark Byse 

Betty Jo Christian 

H. Clayton Cook, Jr.^ 

Kenneth Gulp Davis 

S. NeilHosenball^ 

Paul D. Kamenar'** 

Corneuus B. Ken'nedy^ 

Malcolm S.Mason 

Alan B. Morrison 

Owen Olpin 

Max D. Pagun 



Saixyanne Payton 
Reuben B. Robertson III 
Victor G. Rosentjlum^^ 
Harold L. Russell 
Antonin Scalia 

LoREN A. Smith 
Otis M. Smith 
Thomas M. Susman 
James E. Wesner 
Richard E. Wiley 

JeRRE S. WllXIAMS 

Frank M. Wozencraft 
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SPECIAL COUNSELS 



Philip A. Flemng^'^ 

C. BoYDEN Gray 

Barrel J. Grinstead 

Jay P, Lefkowitz 

Dennis J. Lehr 

William H. McDavid 



Alice L. O'Donnell'^ 
S. Jay Placer 

William T. Quillen 
Ronald E. Robertson 
Stanley Sporkin 
John M. Walker, Jr. 




Special counsel Dennis J. Lehr listening to Stephen Paradise, Senior Vice 
President for Congressional Relations and Regulatory Affairs, New York 
Stock Exchange, at Securities and Financial Market Regulation colloquy. 

' Appointed to Council October 3, 1990; resigned December 31, 1990. 

^ Teim of service ended during 1990. 

' Designated Board of Contract Appeals member. 

^ Resigned from government service in 1990. 

' Designated administrative law judge member. 

^ Designated Inspector General member. 

' Designated administrative judge member. 

* Resigned from government service in 1990; appointed as public member. 

^ Resigned during 1990. 

'° Also served as government member during 1990. 

^^ Term of service ended during 1990; appointed as senior fellow. 

'^ Also served as special counsel in 1990. 

'' Term of service ended during 1990; appointed as special counsel. 

'" Liaison status terminated in 1990; became designated administrative judge member. 

** Agency designated liaison status in 1990. 

'** Also served as public member during 1990. 

'"^ Also served as liaison representative during 1990. 
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Senior fellow 




Sallyanne Payton 


:>.,4-^ 


commenting on 


:.%;- i'^. 


a proposed 


\ '■' 'i ; 


recommendation 


-"■-|. 


at the June 


.:ai 


plenary session. 


; r/ -t ■ 





Council member Walter Gellhorn raising an issue with public members 
Ernest Gellhorn and Paul R. Verkuil {right to left) at the December 
plenary session. 
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Government member 
Neil R. Eisner thinking 
about a point before the 
June plenary session is 
called to order. 
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APPENDIX B " BIOGRAPHICAL 
INFORMATION 



MEMBERS' 



William P. Albrecht, Commissioner, Commodity Futures Trading Com- 
mission, Washington, DC. Government Member since 1989. Committee on Adjudi- 
cation. 

William H. Allen, Esquire, Member of the law firm of Covington & Burling, 
Washington, DC. Public Member 1972-82. Senior Fellow since 1982. Committee on 
Judicial Review. 

Stephen Ebbert Alperm, Associate General Counsel for Labor Law, U.S. 
Postal Service, Washington, DC. Government Member since 1988. Committee on 
Administration. 

Robert A. Anthony, Professor of Law, George Mason University School of 
Law, Arlington, VA. Chairman of the Administrative Conference of the United States 
1974-79. Consultant on: comparative proceedings for broadcast licensing (1970-71); 
confidential information in ITC cases (Recommendation 84-6); judicial deference to 
agency interpretations (Recommendation 89-5). Senior Fellow since 1982. Committee 
on Regulation. 

Jeanne S. Archibald, General Counsel, Department of the Treasury, Wash- 
ington, DC. Government Member since 1988. Special Committee on Financial 
Services. 

Michael J. Astrue, General Coimsel, Department of Health and Human 
Services, Washington, DC. Appointed as Government Member July 24, 1989. 
Committee on Regulation. 

Mary L. Azcuenaga, Commissioner, Federal Trade Commission, Washing- 
ton, DC. Appointed as Government Member September 1, 1990. Committee on 
Administration. 

Curtis H, Barnette, Senior Vice President, General Counsel and Secretary, 
Bethlehem Steel Corporation, Bethlehem, PA. Council Member 1988-89. Appointed 
as Public Member January 4, 1990. Committee on Governmental Processes. 

David Q. Bates, Jr. Esquire, Member of the legislative consulting firm of 
Bay less Boland Bates & Madigan, Washington. DC. Appointed as Public Member 
November 16, 1990. Committee on Regulation. 

Dinah Bear, General Counsel, Council on Environmental Quality , Washing- 
ton, DC. Liaison Representative since 1986. Committee on Administration. 

Warren Behnar, Esquire, Member of the law firm of Fulbright & Jaworski, 
Washington, DC. Public Member since 1986. Committee on Judicial Review; Special 
Committee on Financial Services. 



'During calendar year 1990. Affiliations and positions are listed as of December 31 or the 
date of lennination of Conference service, if earlier. 
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Kenneth J. Bialkin, Esquire, Member of the law firm of Skadden, Arps, 
Slate, Meagher & Flom, New York, NY. Public Member since 1986. Special 
Committee on Financial Services (Chairman). 

Philip C. Bobbitt, Professor of Law. University of Texas l^w School, 
Austin, TX. Public Member 1987-90. Committee on Adjudication; Special Committee 
on Government Ethics Regulation. 

Arthur Earl Bonfield, Professor of Law, University of Iowa College of Law, 
Iowa City, lA. Appointed as Public Member July 1 , 1990. Committee on Rulemaking. 

Eileen Bradley, Esquire, Associate Conmiissioner, Social Security Admini- 
stration, Department of Health and Human Services, Washington, DC. Government 
Member 1989-90. Committee on Adjudication. 

Phillip D. Brady, General Counsel, Department of Transportation, Wash- 
ington, DC. Council Member since 1988. Special Committee on Government Ethics 
Regulation. 

Elliot BredhofT, Esquire, Senior Partner in the law firm of Bredhoff & 
Kaiser, Washington, DC. Public Member since 1988. Committee on Adjudication. 

Richard C. Breeden, Esquire, Chairman, Securities and Exchange Commis- 
sion, Washington, DC. Coimcil Member since 1989. Special Committee on Financial 
Services. 

Marshall J. Breger, Chairman of the Administrative Conference of the 
United States since 1985. 

Stephen G. Breyer, Chief Judge, United States Court of Appeals for the First 
Circuit. Boston, MA. Liaison Representative (Judicial Conference of the U.S.) since 
1981 . Committee on Adjudication. 

Anne E. Brunsdale, Chairman, U.S. International Trade Commission, 
Washington, DC. Appointed as Govemment Member September 1, 1990. Committee 
on Adjudication. 

Arthur L, Burnett, Sr.. Associate Judge. Superior Court of the District of 
Columbia, Washington, DC. Appointed as Liaison Representative (ABA Section of 
Administrative Law and Regulatory Practice) May 3, 1990. Committee on Adjudica- 
tion. 

James H. Burnley IV, Esquire, Member of the law firm of Shaw, Pittman, 
Potts & Trowbridge, Washington. DC. Council Member 1987-88. Public member 
since 1988. Committee on Rulemaking. 

Clark Byse, Professor Emeritus. Harvard Law School, Cambridge, MA. 
Public Member 1968-82. Senior Fellow since 1982. Committee on Administration. 

Terry Calvani, Commissioner, Federal Trade Commission, Washington, 
DC. Govemment Member 1985-90. Committee on Rulemaking. 

Daniel D. Campbell, General Coimsel, National Transportation Safety 
Board, Washington, DC, Agency designated liaison status May 9. 1990; appointed as 
Liaison Representative May 9, 1990. Conmiittee on Regulation. 

Joseph A. Cannon, Esquire, President, Geneva Steel Corporation, Provo, 
UT. PubUc Member 1988-90. Committee on Regulation. 

Ronald A. Cass, Dean, Boston University School of Law. Boston, MA. 
Consultant on: review of ALJ decisions (Recommendation 83-3); Federal Tort Claims 
Act* s discretionary function exception (1986-87). Govemment Member 1988-90 (U.S. 
International Trade Commission). Appointed as Public Member July 1. 1990. 
Committee on Adjudication. 

Theodore M. Chaskelson, General Counsel, Federal Mediation and Concili- 
ation Service, Washington, DC. Liaison Representative since 1988. Committee on 
Administration. 
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Betty Jo Christian, Esquire, Member of the law firm of Steptoe & Johnson, 
Washington, DC. Government Member (Interstate Commerce Commission) 1977-79; 
Public Member 1980-89. Senior Fellow since 1989. Committee on Regulation. 

James W. Clcconi, Esquire. Assistant to the President and Deputy to the 
Chief of Staff, The White House, Washington, DC. Appointed as Coimcil Member 
October 3, 1990; resigned December 31, 1990. Committee on Adjudication. 

Catherine C. Cook, Special Counsel to the Solicitor. Federal Energy 
Regulatory Commission. Washington. DC. Government Member since 1987. Com- 
mittee on Regulation. 

H. Clayton Cook, Jr., Esquire, Member of the law fum of Bishop, Cook, 
Purcell& Reynolds, Washington, DC. Public Member 1980-88. Senior Fellow 1988- 
90. Committee on Administration. 

Eldon H. Croweli, Esquire, Senior Parmer in the law firm of Crowell & 
Moring, Washington, DC. Consultant on: use of mini trials in federal contract disputes 
(1986-87); alternatives for resolving government contract disputes (Recommendation 
87-1 1 )- Public Member since 1986. Committee on Administration (Vice Chairman). 

Arthur B. Culvahouse, Jr.. Esqtiire, Member of the law firm of O'Melveny 
& Myers, Washington, DC. Appointed as Public Member November 16, 1990. Com- 
mittee on Judicial Review. 

Lloyd Norton Cutler, Esquire. Senior Parmer in the law firm of Wilmer, 
Cutler & Pickering, Washington, DC. Public Member 1986-90. Special Committee on 
Government Ethics Regulation. 

Mitchell E. Daniels, Jr., President and Chief Executive Officer. Hudson 
Institute, Indianapolis, IN. Public Member 1987-90. Committee on Judicial Review. 

Kenneth Culp Davis, Professor of Law, University of San Diego School of 
Law, San Diego, CA. Public Member 1968-82. Senior Fellow since 1982. Committee 
on Rulemaking. 

Carol Gene Dawson, Vice Chairman, Consumer Product Safety Commis- 
sion, Washington, DC. Appointed as Government Member February 6. 1990. Com- 
mittee on Governmental Processes. 

Harold R. DeMoss, Jr., Esquire, Partner in the law firm of Bracewell & 
Patterson, Houston, TX. Public Member 1989. Council Member since December 1989. 
Committee on Rulemaking. 

Anne E. Dewey. General Counsel, Farm Credit Administration, Washington, 
DC. Liaison Representative since 1989. Special Committee on Financial Services. 

James R. Doty, General Counsel, Securities and Exchange Commission, 
Washington. DC. Appointed as Govenunent Member September 14. 1990. Special 
Conunittee on Financial Services Regulation. 

Neil R. Eisner^ Assistant General Coimsel. Department of Transportation, 
Washington. DC. Government Member since 1982. Committee on Governmental 
Processes (Chairman); Model Rules Working Group. 

Stuart E. Eizenstat, Esquire, Parmer in the law firm of Powell, Goldstein. 
Frazer & Murphy, Washington, DC. Public Member since 1989. Committee on 
Administration. 

E. Donald Elliott, Assistant Administrator and General Counsel, Environ- 
mental Protection Agency, Washington. DC. Consultant on: study of judicial remands 
of agency cases (1989-90). Appointed as Government Member May 9, 1990. Commit- 
tee on Regulation. 

Lewis A. Engman, Esquire. Member of the law firm of Winston & Strawn. 
Washington, DC. Public Member since 1986. Committee on Governmental Processes. 
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Robinson O. Everett, Chief Judge. United States Court of Military Appeals. 
Washington, DC. Liaison Representative 1984-90. Committee on Governmental 
Processes. 

Frank J. Fahrenkopf, Jr., Chairman. Republican National Committee, 
Washington, DC. Public Member 1986-90. Committee on Governmental Processes. 

Fred F. Fielding, Esquire, Senior Partner in the law firm of Wiley. Rein & 
Fielding, Washington. DC. Special Counsel 1981-86. Public Member since 1986. 
Special Committee on Government Ethics Regulation (Chaimian). 

Philip A. Fleming, Esquire, Partner in the law firm of Crowell & Moring, 
Washington, DC. Liaison Representative (ABA Section of Administrative Law and 
Regulatory Practice) 1988-90. Appointed as Special Counsel August 2. 1990. 
Committee on Regulation. 

Henry R. Folsom, Vice Chairman, Postal Rate Commission. Washington, 
DC. Liaison Representative 1989-90. Committee on Rulemaking. 

Ford B. Ford, Chairman, Federal Mine Safety and Health Review Commis- 
sion, Washington, DC. Liaison Representative since 1986. Committee on Regulation. 

Marvin E. Frankel, Esquire, Parmer in the law firm of Kramer, Levin. 
Nessin, Kamin & Frankel, New York, NY. Appointed as Public Member July 19, 1990. 
Committee on Regulation. 

Edward A. Fr ankle, General Counsel, National Aeronautics and Space 
Administration, Washington. DC. Government Member since 1988. Committee on 
Administration. 

Ernest Gellhorn, Esquire. Member of the law firm of Jones. Day. Reavis & 
Pogue. Los Angeles, CA. Consultant on: summary judgment in administrative 
adjudication (Recommendation 70-3); interlocutory appeal procedures (Recommenda- 
tion 71-1); public participation in administrative hearings (Recommendation 71-6); 
adverse agency publicity (Recommendation 73-1); and legislative veto (Recommenda- 
tion 77-1). Public Member since 1986. Committee on Rulemaking (Chairman). 

Walter Gellhorn, Professor Emeritus, Columbia University School of Law, 
New York. NY. Council Member since 1968. Committee on Administration. 

Robert L. Gilliat, Assistant General Counsel, Department of Defense. 
Washington. DC. Government Member since 1977. Committee on Adjudication. 

Martha L. Girard, Director. Office of the Federal Register, National 
Archives and Records Administration, Washington, DC. Liaison Representative since 
1989. Committee on Rulemaking. 

Timothy Glidden, Esquire, Counselor to the Secretary, Department of the 
Interior, Washington, DC. Government Member since 1989. Committee on Rulemak- 
ing. 

Daniel L. Goelzer, General Counsel, Securities & Exchange Commission, 
Washington, DC. Government Member 1988-90. Committee on Adjudication. 

John Golden, Associate General Counsel, Department of Agriculture, 
Washington, DC. Government Member since 1983. Committee on Regulation 
(Chairman). 

Anne Graham, Consumer Product Safety Commission. Washington. DC. 
Government Member 1988-90. Committee on Governmental Processes. 

C. Boyden Gray, Counsel to the President. Washington. DC. Special 
Counsel since 198 1 . Committee on Judicial Review; Special Committee on Financial 
Services. 

James S. Green, Acting General Counsel, Office of Personnel Management, 
Washington, DC. Government Member 1989-90. Committee on Governmental 
Processes. 
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DarrelJ. Grinstead, Associate General Counsel» Department of Health and 
Human Services. Washington, DC. Government Member 1979-82, 1984-89. Special 
Counsel since 1989. Committee on Administration (Chairman). 

Stephen L. Grossman » Administrative Law Judge, Federal Energy Regula- 
tory Commission, Washington. DC. Appointed Liaison Representative (Federal 
Administrative Law Judges Conference) October 1, 1990. Committee on Administra- 
tion. 

George W. Haley, Chairman, Postal Rate Commission, Washington, DC. 
Appointed Liaison Representative February 21, 1990. Committee on Rulemaking. 

David L Harfeld, Administrative Law Judge, Federal Energy Regulatory 
Commission, Washington, DC . Liaison Representative (ABA National Conference of 
Administrative Law Judges) 1989-90. Committee on Rulemaking. 

Michael D. Hawkins, Esquire, Bryan, Cave, McPhecters & McRoberts, 
Phoenix, AZ. Public Member since 1988. Committee on Rulemaking. 

Alan W. Heifetz, Chief Administrative Law Judge, Department of Housing 
and Urban Development, Washington, DC. Government Member (designated ALJ) 
since 1986. Committee on Adjudication; Model Rules Working Group (Chairman). 

William H. Heyman, Esquire, Managing Director, Smith Barney. Harris 
Upham & Co., Inc.. New York, NY. Public Member since 1989. Special Committee 
on Financial Services. 

James F. Hinchman, General Coimsel, General Accounting Office. Wash- 
ington, DC. Liaison Representative since 1989. Committee on Administration. 

Roger A. Hood, Assistant General Counsel, Federal Deposit Insurance 
Corporation, Washington, DC. Government Member since 1982. Committee on 
Governmental Processes; Special Committee on Financial Services. 

Marian Blank Horn, Judge, United Slates Claims Court, Washington, DC. 
Government Member (Interior) 1984-86. Liaison Representative since 1986. Commit- 
tee on Governmental Processes. 

S. Neil Hosenball, Esquire, Member of the law firm of Davis, Graham & 
Stubbs, Washington, DC. Government Member (NASA) 1968-85. Senior Fellow 
1985-90. Committee on Administration. 

Francis J. Ivancie, Commissioner, Federal Maritime Commission, Wash- 
ington, DC. Government Member since 1989. Committee on Rulemaking. 

Kevin R. Jones, Deputy Assistant Attorney General, Office of Legal Policy, 
DeparUnent of Justice, Washington. DC. Government Member since 1988. Commit- 
tee on Governmental Processes. 

Paul D. Kamenar, Esquire, Director of Litigation. Washington Legal 
Foundation, Washington, DC. PublicMembcr 1982-1 990. Appointed as Senior Fellow 
September 6, 1990. Committee on Rulemaking. 

Sally Katzen, Esquire, Member of the law firm of Wilmer, Cutler & 
Pickering, Washington, DC. Public Member since 1988. Committee on Judicial 
Review (Vice Chairman). 

Robert M. Kaufman, Esquire, member of the firm of Proskauer, Rose, 
Goetz & Mendelsohn, New York, NY, Public Member since 1988. Committee on 
Regulation (Vice Chairman). 

Frank Keating, General Counsel, Department of Housing and Urban Devel- 
opment, Washington, DC. Government Member since 1989. Committee on Admini- 
stration; Special Committee on Financial Services. 

James J. Keightley, Associate Chief Counsel (Litigation), Internal Revenue 
Service, Washington, DC. Government Member since 1986. Committee on Regula- 
tion. 
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Cornelius B. Kennedy, Esquire, McLean. VA. Public Member 1972-82. 
Senior Fellow 1982-90. Committee on Rulemaking. 

William J. Kilberg, Esquire, Member of the law firm of Gibson, Dunn & 
Crutcher, Washington, DC. Appointed as Special Counsel March 6, 1990. Appointed 
as Public Member May 18, 1990. Committee on Rulemaking. 

Carolyn B. Kuhl, Esquire, Member of the law firm of Munger. ToUes, & 
Olson, Los Angeles, CA. Public Member 1986-90. Committee on Administration. 

Jay P. Lefkowltz. Esquire. Attorney with the law firm of Paul, Weiss, 
Rifkind, Wharton & Garrison, New York, NY. Appointed as Special Counsel 
November 16, 1990. Special Conmiittee on Government Ethics Regulation. 

Dennis J. Lehr, Esquire, Member of the law firm of Hogan & Hartson. 
Washington, DC. Special Counsel since 1987. Special Committee on Financial 
Services. 

Richard J. Leighton, Esquire, Member of the law firm of Leighton & 
Regnery, Washington, DC. Public Member since 1983. Committee on Adjudication 
(Chairman); Model Rules Working Group. 

Daniel R. Levinson, Chairman, Merit Systems Protection Board, Washing- 
ton, DC. Government Member (OPM) 1985. Liaison Representative 1986. Govern- 
ment Member (MSPB) since 1987. Committee on Governmental Processes. 

Nahum Lltt, Chief Administrative Law Judge, Department of Labor, Wash- 
ington. DC. Government Member (designated ALJ) 1979-80. Liaison Representative 
(ABA National Conference of Administrative Law Judges) 1984-85. Reappointed as 
Liaison Representative (ABA NCALJ) August 15, 1990. Committee on Judicial 
Review. 

Bevis Longstreth, Esquire, Member of the law firm of Debevoise & 
Plmipton.NewYork.NY. Government Member (SEC) 1982-84. Public Member since 
1986. Special Committee on Financial Services. 

Robert C. MacKlchan, Jr., General Counsel. General Services Administra- 
tion, Washington, DC. Liaison Representative (ACTION) 1985-87. Government 
Member since 1988. Special Committee on Government Ethics Regulation. 

Howard T. Markey, Chief Judge, United States Court of Appeals for the 
Federal Circuit, Washington. DC. Liaison Representative since 1982. Committee on 
Governmental Processes. 

Malcolm S.Mason, Esquire, Washington, DC. Government Member (GEO) 
1968-73, (HEW) 1973-79. Senior Fellow since 1984. Consultant on: handbook for 
drafting federal grant statutes (1985-89). Committee on Administration. 

J. Virgil Mattingly, Jr., General Counsel. Federal Reserve System. Wash- 
ington. DC. Government Member since 1989. Special Committee on Financial 
Services. 

William H. McDavid. General Counsel, Chemical Banking Corporation. 
New York, NY. Special Counsel since 1987. Special Committee on Financial Services. 

Alan C. McMillan, Deputy Assistant Secretary, Occupational Safety & 
Health Administration. Department of Labor, Washington, DC. Government Member 
since 1989. Committee on Regulation. 

L. Ralph Mecham, Director, Administrative Office of the U.S. Coiirts, 
Washington, DC. Liaison Representative since 1985. Committee on Adjudication. 

James C.Miller III, Ph.D. Distinguished Fellow, Citizens for a Sound Econ- 
omy, Washington, DC. Council Member 1981-88 (Vice Chairman 1987-88). Public 
Member since 1988. Committee on Regulation. 

Emma Monrolg, Solicitor, U.S. Commission on Civil Rights, Washington, 
DC. Appointed as Government Member July 27, 1990. Committee on Administration. 
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Joseph A. Morris, Esquire. Partner in the law firm of Morris, Rathnau & De 
La Rosa, Chicago, IL. Government Member (0PM) 198 1 -85 . Liaison Representative 
(USIA)1986. Special Counsel 1987-88. Public Member since 1988. Committee on 
Judicial Review. 

Alan B. Morrison, Esquire, Director, Public Citizen Litigation Group, 
Washington, DC. Public Member 1980-89. SeniorFellow since 1989. Committee on 
Governmental Processes; Special Committee on Government Ethics Regulation. 

Trudl M. Morrison, Esquire, President, The Morrimount Corporation, 
Detroit. MI. Council Member since 1988. Committee on Governmental Processes; 
Special Committee on Government Ethics Regulation. 

Marvin H. Morse, Administrative Law Judge, Office of the Chief Admin- 
istrative Hearing Officer, Department of Justice, Falls Church, VA. Govermnent 
Member (0PM) 1980-82, (SBA) 1982-84. Liaison Representative (ABA National 
Conference of Administrative Law Judges) 1985-87 ; (Federal Bar Association) since 
1988. Committee on Adjudication. 

Sally E. Narey. General Counsel, Small Business Administration, Washing- 
ton, DC. Appointed as Government Member March 15, 1990. Committee on 
Regulation. 

David E. Nething, Senator. North Dakota State Senate, Jamestown, ND. 
Liaison Representative (Advisory Commission on Intergovernmental Relations) since 
1983. Committee on Regulation. 

Constance Berry Newman, Director, Office of Personnel Management, 
Washington, DC. Government Member (CPSC) 1973-76. Public Member 1979-80. 
Council Member since 1989. Committee on Administration. 

Charles W. Nihan, Deputy Director. Federal Judicial Center, Washington, 
DC. Liaison Representative since 1984. Commiliee on Judicial Review. 

Lawrence M. Noble, General Counsel, Federal Election Commission, 
Washington, DC. Government Member since 1988. Committee on Judicial Review. 

Jeffrey P. O'Connell, Acting Solicitor, U.S. Commission on Civil Rights. 
Washington, DC. Government Member 1989-90. Committee on Administration; 
Special Committee on Government Ethics Regulation. 

Alice L. 0*DonnelI, Director, Division of Interjudicial Affairs and Informa- 
tion Services. Federal Judicial Center, Washington, DC. Liaison Representative 1976- 
84. Special Counsel 1984-90. Committee on Judicial Review. 

Earl R. Ohman, Jr., General Counsel, Occupational Safety and Health 
Review Commission, Washington, DC. Government Member since 1988. Committee 
on Judicial Review. 

Owen Olpin, Esquire, Member of the law firm of O'Melveny & Myers, Los 
Angeles, CA. Public Member 1972-82. Senior Fellow since 1982. Committee on 
Regulation. 

Theodore B. Olson, Esquire, Member of the law firm of Gibson, Dunn & 
Crutcher. Washington, DC. Appointed as Public Member July 19, 1990. Committtee 
on Administration. 

Max D. Pagiin, Esquire. Washington, DC. Government Member (FCC) 
1968-72. (Atomic Energy Commission) 1972-74. (NRC) 1974-75. Consultant on: im- 
plementation of ACUS recommendations (1975-76); natural gas shortages (Statement 
5 -1976); management seminars for agency officials (1976); agency procedural review 
(1977). Public Member 1978-82. Senior Fellow since 1982. Committee on Judicial 
Review. 

William C. Parler, General Coimsel, Nuclear Regulatory Commission, 
Washington, DC. Government Member since 1987. Committee on Rulemaking. 
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Sallyanne Payton, Professor of Law » University of Michigan School of Law, 
Ann Arbor, ML Public Member 1980-88. Senior Fellow since 1988. Committee on 
Rulemaking. 

William E. Persina, Acting Solicitor. Federal Labor Relations Authority, 
Washington, DC. Liaison Representative since 1988. Committee on Adjudication. 

Robert L. Pettit, General Counsel, Federal Communications Commission, 
Washington, DC. Government Member since 1989. Committee on Judicial Review. 

Edward J. Philbin, Chairman. Interstate Commerce Commission, Washing- 
ton, DC. Appointed as Government Member May 16. 1990. Committee on Adjudica- 
tion. 

R. David Pittle, Ph.D.. Technical Director, Consumers Union of the United 
States, Mount Vernon. NY. Government Member (CPSC) 1981-82. Public Member 
1988-90. Committee on Governmental Processes. 

S. Jay Plager, Judge. U.S. Court of Appeals for the Federal Circuit, 
Washington, DC. Government Member (OMB) 1988-89. Special Counsel since 1989. 
Committee on Governmental Processes. 

William T. Quillen, Esquire, Vice President and General Counsel, Howard 
Hughes Medical Institute, Bethesda, MD. Public Member 1982-86. Special Counsel 
since 1986. Committee on Adjudication. 

Bruce Rabb, Esquire, Member of the law firm of Stroock & Stroock & 
Lavan, New York, NY. Public Member 1982-86. Special Counsel 1986-88. Public 
Member since 1988. Committee on Adjudication; Special Committee on Financial 
Services. 

Jaime Ramon. General Counsel. Office of Personnel Managment, Washing- 
ton, DC. Appointed as Government Member January 19, 1990. Committee on 
Governmental Processes. 

Edward D. Re, Chief Judge. United States Court of International Trade, New 
York. NY. Liaison Representative since 1984. Committee on Rulemaking. 

Kathleen D. Ribaudo, Senior Staff Counsel, Interstate Commerce Commis- 
sion. Washington, DC. Government Member 1988-90. Committee on Judicial Review. 

James R. Richards, Inspector General, Department of the Interior, Wash- 
ington, DC. Government Member (Energy) 1984-86; (designated Inspector General 
since 1987). Committee on Governmental Processes; Special Committee on Govern- 
ment Ethics Regulation. 

Reuben B. Robertson III, Esquire, Member of the law fmn of Dow, Lohnes 
& Albertson. Washington, DC. Chairman of the Adminisu*ative Conference of the 
United States 1980-81. Senior Fellow since 1982. Committee on Adjudication (Vice 
Chairman). 

Ronald E. Robertson, Professorof Law. School of Law, Pepperdine Univer- 
sity, Malibu.CA. Government Member (Health & Human Services)1982-85. Special 
Counsel since 1985. Special Committee on Government Ethics Regulation. 

William R. Robie, Chief Immigration Judge, Executive Office for Immigra- 
tion Review, DeparUnent of Justice, Falls Church, VA. Liaison Representative 1984- 
90. Appointed as Government Member (designated ALJ) April 26, 1990. Committee 
on Rulemaking (Vice Chairman); Model Rules Working Group. 

Jonathan Rose, Associate Dean, College of Law, Arizona State University, 
Tempe, AZ. Consultant on: nonlegal representation before federal agencies (1982- 
84). Public Member since 1989. Committee on Regulation. 

Victor G. Rosenblum, Professor of Law. Northwestern University School of 
Law. Chicago, IL. Consultant on: citizen complaints (1971); ALJ study (1974-76); 
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evaluation of ALJ performance (1979-85). Public Member 1982-90. Appointed as 
Senior Fellow September 6, 1990. Committee on Administration. 

Robert S. Ross, Jr., Assistant to the Attorney General, Department of 
Justice, Washington, DC. Council Member since 1989. Committee on Adjudication. 

Harold L. Russell, Esquire, Member of the law firm of Smith, Gambrell & 
Russell, Atlanta, GA. Council Member 1968-77. Senior Fellow since 1983. Commit- 
tee on Judicial Review. 

Raymond Carter Sanders, Jr.. Esquire, Senior Partner. Sanders & Associ- 
ates, Arlington, VA. Council Member since 1988. Committee on Judicial Review. 

Antonln Scalia, Associate Justice, United Slates Supreme Court, Washing- 
ton, DC. Chairman of the Administrative Conference of the United States 1972-74. 
Public Member 1978-82. Senior Fellow since 1982. 

William B. Schuitz, Esquire. Public Citizen Litigation Group, Washington, 
DC. Public Member 1989-90. Committee on Regulation. 

Cornelius C. Shields. Special Assistant to the General Counsel. Department 
of Veterans Affairs, Washington, DC. Government Member since 1989. Committee 
on Administration. 

R. Gaul] Silbermam, Vice Chairman, Equal Employment Opportunity 
Commission, Washington, DC. Government Member since 1988. Committee on 
Governmental Processes. 

Loren A. Smith, Chief Judge, United States Claims Court. Washington, DC. 
Chairman of the Administrative Conference of the United States 1981-85. Senior 
Fellow since 1985. Committee on Judicial Review. 

Otis M. Smith, Esquire. Lewis, White & Clay, Detroit, MI. Public Member 
1972-78. Council Member 1978-88. Senior Fellow since 1988. Committee on Judicial 
Review. 

Abraham D. Sofaer, Legal Adviser, Department of State, Washington, DC. 
Consultant on: change-of-status applications to INS (Recommendation 71-5). 
Government Member 1985-90. Committee on Adjudication. 

Stanley Sporkin, Judge, United States District Court for the District of 
Columbia, Washington, DC. Liaison Representative (CIA) 1982-85. Special Counsel 
since 1986. Committee on Rulemaking; Special Committee on Financial Services 
Regulation (Vice Chainnan). 

Stuart J. Stehi, Esquire. Member of the law firm of Certilman, Balin, Adler 
& Hyman. East Meadow, NY. Appointed as Public Member March 6, 1990. 
Committee on Adjudication. 

James M. Stephens, Chairman, National Labor Relations Board. Washing- 
ton, DC. Government Member since 1989. Committee on Rulemaking. 

Peter L. Strauss, Professor of Law, Columbia University School of Law, 
New York, NY. Consultant on: mining claims on public lands (Recommendation 74- 
3); impact of judicial review on rulemaking (1977-78); disqualification of decisional 
officials (Recommendation 80-4). Government Member (NRC) 1976-77. Public 
Member since 1982. Committee on Judicial Review (Chairman). 

EugeneR. SulIivan.Chief Judge, U.S. Courtof Military Appeals. Appointed 
as Liaison Representative November 19, 1990. Committee on Governmental Pro- 
cesses. 

Thomas M. Susman, Esquire. Member of the law firm of Ropes & Gray, 
Washington, DC. Public Member 1980-89. Senior Fellow since 1989. Committee on 
Governmental Processes. 

James P. Timony, Administrative Law Judge, Federal Trade Commission, 
Washington. DC. Liaison Representative (Federal Administrative Law Judges Confer- 
ence) 1988-1990. Committee on Judicial Review. 
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Phillip N. Trulucli, Executive Vice President. The Heritage Foundation, 
Washington, DC. Public Member since 1986. Special Committee on Government 
Ethics Regulation. 

Paul R. Verkull, Esquire, President, College of William and Mary, Wil- 
liamsburg, VA. Consultant on: pre-enforcement judicial review of rules (Recommen- 
dation 74-4); informal adjudication (1975-76); intergovernmental communications in 
informal rulemaking (Recommendation 80-6); Regulatory Flexibility Act (1981); 
judicial review of rules in enforcement proceedings (Recommendation 82-7); immigra- 
tion adjudications (1983-84). Public Member since 1982. Committee on Rulemaking. 

David C. Vladeck, Esquire, Public Citizen Litigation Group, Washington, 
DC. Appointed as Public Member January 24, 1990. Committee on Regulation. 

Stephen A. Wakefield, General Counsel, Department of Energy, Washing- 
ton. DC. Government Member since 1989. Committee on Judicial Review. 

Gregory S. Walden, Chief Counsel, Federal Aviation Administration, 
Department of Transportation. Washington, DC. Government Member since 1988. 
Committee on Rulemaking. 

John M. Walker, Jr., Judge. U.S. Court of Appeals for the Second Circuit, 
New York, NY. Special Counsel since 1986. Committee on Regulation; Special 
Committee on Financial Services Regulation. 

Michael B. Wallace. Esquire. Member of the firm of Phelps. Dunbar. Marks, 
Clazerie & Simms, Jackson, MS. Public Member since 1987. Committee on 
Regulation; Committee on Rulemaking. 

Richard A. Wegman, Esquire. Garvey, Schubert & Barer. Appointed as 
Public Member November 16, 1990. Committee on Regulation. 

Edward L. Weidenfeld, Esquire. Member of the firm of Weidenfeld & 
Rooney, Washington, DC. Council Member since 1981. Committee on Regulation. 

Harris Weinste in, Esquire, Member of the law firm of Covington & Burling. 
Washington. DC. Public Member 1982-90. Committee on Governmental Processes 
(Chairman). 

Jonathan A. Weiss. Esquire, Director, Legal Services for the Elderly Poor, 
New York. NY. Public Member since 1987. Committee on Adjudication. 

James E. Wesner, General Counsel. University of Cincinnati. Cincinnati. 
OH. Public Member 1974-82. SeniorFellow since 1982. Committee on Adjudication. 

Richard E. Wiley, Esquire. Senior Partner in the law firm of Wiley, Rein & 
Fielding, Washington, DC. Council Member 1973-77. F^iblic Member 1979-84. 
Senior Fellow since 1984. Committee on Governmental Processes. 

Henry N. Williams, General Counsel, Selective Service System, Washing- 
ton. DC. Government Member (SSS) 1971-75. Liaison Representative since 1975. 
Committee on Adjudication. 

Jerre S. Williams, Judge, U.S. Court of Appeals for the FifthCircuit, Austin, 
TX. Chairman of the Administrative Conference of the United States 1968-70. Public 
Member 1972-78. Senior Fellow since 1982. Committee on Judicial Review. 

Paul E. Williams, Chairman, Armed Services Board of Contract Appeals, 
Department of Defense, Falls Church, VA. Government Member (designated BCA 
judge) since 1988. Committee on Administration. 

Stephen F. Williams, Judge. U.S. Court of Appeals for the District of 
Columbia Circuit, Washington, DC. Appointed as Liaison Representative (Judicial 
Conference of the U.S.) April 5. 1990. Committtee on Judicial Review. 

Richard S. Williamson. Esquire, Partner in the law firm of Mayer, Brown 
& Piatt, Chicago. IL. Council Member 1981-83 (Vice Chairman). Public Member 
since 1989. Committee on Judicial Review. 
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Wendell L. Willkie II, General Counsel, Department of Commerce, Wash- 
ington, DC. Government Member (Education) 1986-88. Reappointed Government 
Member in 1989. Special Committee on Financial Services. 

Steven Y. Winnlck. Deputy General Counsel. Department of Education, 
Washington. DC. Government Member since 1989. Committee on Administration. 

Frank M. Wozencraft, Esquire, Member of the law firm of Baker & Botts. 
Houston, TX. Council Member (Vice Chairman) 1968-7 1 . Public Member 1975-80. 
Senior Fellow since 1982. Committee on Regulation. 

Gerald H. Yamada, Deputy General Counsel, Environmental Protection 
Agency, Washington, DC. Government Member 1989-90. Committee on Regulation. 

Frank E. Young, M.D.. Ph.D.. Deputy Assistant Secretary for Health. 
Science and Environment, Department of Health and Human Services. Washington, 
DC. Government Member since 1987. Conmiiltee on Rulemaking. 

Norman Zankel, Administrative Law Judge, National Labor Relations 
Board, Washington. DC. Appointed as Liaison Representative (Federal Administrative 
Law Judges Conference) June 1, 1990; resigned August 31, 1990. Committee on 
Judicial Review. 

Seth D. Z in man. Associate Solicitor, Department of Labor, Washington. 
DC. Government Member since 1981. Committee on Judicial Review. 

RESEARCH CONSULTANTS 

David R. Anderson, Esquire, Arlington, VA. Consultant on: ombudsmen 
in federal agencies (with Ms. Stockton) (Recommendation 90-2). 

Frederick R. Anderson, Professor of Law, Washington College of Law, 
American University. Washington, DC. Consultant on; Superfund settlements 
(Recommendation 87-4); revolving funds for remedial and compensatory purposes. 

Robert A. Anthony, Professor of Law, George Mason University School of 
Law, Arlington, VA. Chairman of the Administrative Conference of the United States 
1974-79. Consultant on: comparative proceedings for broadcast licensing (1970-71); 
confidential information in ITC cases (Recommendation 84-6); judicial deference to 
agency interpretations (Recommendation 89-5); non-rule rulemaking (1990). 

Michael Aslmow, Professor of Law. UCLA School of Law, Los Angeles, 
CA. Consultant on: agency advice to the public (1972-73); IRS civil penalties 
(Recommendation 75-7); interpretive rulemaking (Recommendation 76-5); separation 
of functions (1980-81); interim rulemaking. 

Michael Baram, Director, Center for Law & Technology, Boston University 
School of Law, B oston, MA. Consultant on: public disclosure concerning use of cost- 
benefit and similar analyses in regulation (Recommendation 79-4); use of risk 
communication by regulatory agencies (Recommendation 90-3). 

Lawrence G. Baxter, Professor of Law, Duke University School of Law, 
Durham, NC. Consultant on: resolution of claims against savings receiverships 
(Recommendation 88-8); enforcement procedures of banking agencies. 

George A. Bermann, Professor of Law. Columbia University Schoolof Law, 
New York, NY. Public member of the Administrative Conference (1986-89). Con- 
sultant on: administrative handling of federal tort claims (Recommendation 84-7); U.S. 
participation in international standard setting. 

Frank S. Bloch, Professor of Law, Vanderbilt University School of Law, 
Nashville, TN. Consultant on: use of medically trained deciders in disability cases 
(Recommendation 89-10); social security disability appeals process (Recommendation 
90-4). 
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Harold H. Bruff, Professor of Law, University of Texas School of Law, 
Austin, TX. Consultant on: mandatory retirement of presidential appointees (Recom- 
mendation 76-1); legislative veto (Recommendation 77-1); arbitration in federal 
programs (Recommendation 87-5); presidential review of agency rulemaking (Recom- 
mendation 88-9); allocation of adjudicative responsibilities between agencies and 
courts. 

Michael P. Cox. Dean, Thomas M. Cooley Law School, Lansing, MI. 
Consultant on: discipline of attorneys practicing before federal agencies (Statement 8 
- 1982); feasibility of a center for state administrative law (1986); model rules of 
practice for agency adjudication. 

William J. Davey, Professor of Law, University of Illinois College of Law, 
Champaign, IL. Consultant on: procedures for antidumping and countervailing duty 
cases (with Professor Jackson). 

Robert N. Davis, Professor of Law, University of Mississippi School of Law , 
University, MS. Consultant on: choice of forum in government contract litigation. 

Marcelle Du Praw, Washington, DC. Consultant on: use of alternative 
dispute resolution by the Forest Service. 

E. Donald Elliott, Professor of Law, Yale Law School. New Haven, CT. 
Consultant on: judicial remands of cases to administrative agencies (with Professor 
Schuck). 

Jonathan L. Entin, Associate Professor of Law, Case Western Reserve Uni- 
versity Law School, Cleveland, OH. Consultant on: the Department of Housing and 
Urban Development's administrative grievance procedures for public housing tenants. 

Richard H. Fallon, Professor of Law, Harvard Law School. Cambridge, MA. 
Consultant on: FAA civil penalty procedures (Recommendation 90-1). 

Margaret G. Farrell, Associate Professor of Law, Cardozo Law School, 
Yeshiva University, NY. Consultant on: representative payee (Social Security) project 
(with Professor Pamess). 

Howard N. Fenton, Associate Dean, Pettit College of Law, Ohio Northern 
University, Ada, OH. Consultant on: licensing procedures and judicial review under 
the Export Administration Act. 

John Frye III, Administrative Judge. Nuclear Regulatory Commission, 
Washington, DC. Consultant on: study of non-ALJ adjudicators. 

William F. Funk, Professor of Law, Lewis and Clark Northwestern School 
of Law, Portland, OR. Consultant on: the Paperwork Reduction Act (1985-86); non- 
APA hearing procedures for civil money penalties. 

Mark H, Grunewald, Professor of Law, Washington and Lee University 
School of Law, Lexington, VA. Consultant on: resolution of FOIA disputes (Statement 
12 - 1987); the National Labor Relations Board's use of rulemaking. 

Larry Hill, Professor of Political Science. University of Oklahoma, Norman, 
OK. Consultant on: federal agency ombudsman programs. 

John H. Jackson, Professor of Law, University of Michigan Law School, 
Ann Arbor, MI. Consultant on: procedures for antidumping and countervailing duty 
cases (with Professor Davey). 

Eleanor D. Kinney, Director, Program for Law, Medicine, and the Health 
Care Industry, Indiana University School of Law, Indianapolis, IN. Consultant on: 
Medicare appeals (Recommendation 86-5); national coverage determinations imder 
Medicare (Recommendation 87-8); rulemaking and policymaking in the Medicaid 
program (Recommendation 90-8). 
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Harold J. Krent, Assistant Professor of Law, University of Virginia School 
of Law, Charlottesville, VA. Consultant on: Overview of the Equal Access to Justice 
Act. 

Lisa G. ILerman, Associate Professor of Law, Columbus School of Law, 
Catholic University of America, Washington, DC, Consultant on: impediments to pro 
bono practice by government attorneys. 

PauE Light, Associate Dean, Hubert H. Humphrey Institute, University of 
Minnesota, Minneapolis, MN. Consultant on: the role and operations of federal offices 
of inspector general. 

Andreas F. Lowenfeld, Professor of Law, New York University School of 
Law, New York, NY. Consultant on: dispute resolution mechanisms under the United 
Slates -Canada Free Trade Agreement 

William V. Luneburg, Professor of Law, University of Pittsburgh School of 
Law, Pittsburgh, PA. Consultant on: petitions for rulemaking (Recommendation 86- 
6); agency use of private attorneys (Recommendation 87-3); the federal employee 
grievance and personnel appeals process (Statement 15 - 1989); formula grant 
compliance procedures of the Office of Juvenile Justice and Delinquency Prevention. 

Jonathan R. Macey^ Professor of Law, University of Chicago Law School, 
Chicago, IL. Consultant on: regulation of bank failures (with Professor Miller). 

Michael P. Malloy, Professor of Law, Fordham University, New York, NY. 
Consultant on: adjudication practices and procedures of the federal banking agencies 
(Recommendation 87-12); administration of the Securities Exchange Act of 1934 by 
the bank regulatory agencies. 

Wendy K. Mariner, Associate Professor of Health Law, Boston University 
School of Public Health and Medicine, Boston, MA. Consultant on: the national child 
vaccine injury compensation program. 

Thomas O. McGarlty. Professor of Law, University of Texas School of 
Law, Austin. TX. Consultant on: multi-party forum shopping for appellate review of 
administrative action (Recommendation 80-5); agency procedures for performing 
regulatory analysis of rules (Recommendation 85-2); OS HA rulemaking (Recommen- 
dations 87-1 and 87-10); agency procedures for reviewing discretionary grant applica- 
tions. 

ErrolMeidinger, Professor of Law, School of Law. State University of New 
York at Buffalo. Buffalo, NY. Consultant on: citizen suits imder federal environmental 
laws (Recommendation 85-3); division of roles in federal/state regulatory programs. 

Geoffrey P. Miller, Professor of Law, University of Chicago Law School, 
Chicago. IL. Consultant on: regulation of bank failures (with Professor Macey). 

Marguerite S. Millhauser, Esquire, Washington. DC. Consultant on: 
alternative dispute resolution roimdtables for federal officials. 

Benjamin Mintz, Professor. Columbus School of Law. Catholic University 
of America, Washington. DC. Consultant on: updating Guide to Federal Agency 
Rulemaking. 

Morell E. Mullins, Professor of Law, University of Arkansas-Little Rock 
School of Law, Little Rock, AR. Consultant on OSHRC's procedures for simplified 
adjudication and use of settlement judges (Recommendation 90-6). 

James T. O 'Reilly , Adjunct Professor. University of Cincinnati Law School. 
Cincinnati, OH. Consultant on: FOIA exemption for confidential business information 
(Recommendation 82-1); the Food and Drug Administration's procedures for approv- 
ing AIDS drugs. 
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Jeffrey A. Parness, Professor of Law, Northern Illinois University College 
of Law. DeKalb, IL. Consultant on: representative payee (Social Security) project 
(with Professor Farrell). 

Henry H. Perritt, Jr., Professor of Law, Villanova University School of 
Law, Villanova. PA. Consultant on: experience with negotiated rulemaking (Recom- 
mendation 85-5); federal agency use of computers in acquiring and releasing informa- 
tion (Recommendation 88-10); electronic technologies and federal archival practices 
(Recommendation 90-5). 

Leonard L. Riskin, Professor of Law, University of Missouri-Columbia 
School of Law, Columbia, MO. Consultant on: implementation of the Farmers Home 
Administration's mediation program. 

Roy A. Schotland, Professor of Law, Georgetown University Law Center, 
Washington, DC. Consultant on: the audit and inspection practices of banking 
agencies. 

Peter H. Schuck, Professor of Law, Yale Law School, New Haven, CT. 
Consultant on: formulation of policy through exceptions process (Statement 10 - 
1983); judicial remands of cases to administrative agencies (with Professor Elliott); 
judicial review of immigration cases. 

Peter M. Shane, Professor of Law, University of Iowa College of Law, Iowa 
City, I A. Consultant on: congressional demands for sensitive agency information 
(Recommendation 90-7). 

Sidney A, Shapiro, Professor of Law, University of Kansas School of Law, 
Lawrence, KS. Consultant on: hearing procedures for the resolution of scientific issues 
(Statement 1 1 - 1985); OSH A rulemaking (Recommendations 87-1 and 87-10); federal 
regulation of biotechnology (Recommendation 89-7); noise control regulation. 

Thomas H. Stanton, Esquire, Member of the law firm of Olwine, Connelly, 
Chase, O'Donnell & Weyher, Washington, DC. Consultant on: oversight and regula- 
tion of government-sponsored enterprises. 

Diane M. Stockton, Fairfax, VA. Consultant on: ombudsmen in federal 
agencies (with Mr. Anderson) (Recommendation 90-2). 

Carl W, Tobias, Professor of Law, University of Montana School of Law, 
Missoula. MT. Consultant on: Rule 1 1 -type sanctions in administrative proceedings. 

Leland B. Ware, Assistant Professor of Law. School of Law, St. Louis 
University, St. Louis, MO. Consultant on: fair housing enforcement procedures. 

Julia Wondolleck, Adjunct Professor, School of Natural Resources, Univer- 
sity of Michigan. Ann Arbor, MI. Consultant on: Fish and Wildlife Service's approach 
to conflict management imder the Endangered Species Act (with Professor Yaffee). 

Ronald F. Wright, Jr., Assistant Professor of Law, Wake Forest University 
School of Law, Winston-Salem, NC. Consultant on: procedural constraints on agency 
investigations. 

Steven L, Yaffee. Professor, School of Natural Resources, University of 
Michigan, Ann Arbor, MI. Consultant on: Fish and Wildlife Service's approach to 
conflict management under the Endangered Species Act (with Professor Wondolleck). 
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Charles Lauer 
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APPENDIX D - ORGANIZATION 
AND OPERATION 



The Administrative Conference of the United States identifies causes 
of inefficiency, delay, and unfairness in administrative proceedings affecting 
private rights and recommends improvements to the President, federal depart- 
ments and agencies, the Congress, and the courts. Established as a permanent 
independent federal agency by the Administrative Conference Act of 1964 (5 
U.S.C. §§571-576), the Conference was activated by the appointment of its 
first Chairman in January 1968. The bylaws and statute governing the organi- 
zation and operation of the Conference appear in this report's Appendices G 
and H, respectively. 

The Conference is a membership organization consisting of three 
related parts: the Office of the Chairman, the Council, and the Assembly. 

THE OFFICE OF THE CHAIRMAN 

The Chairman of the Administrative Conference is the chief execu- 
tive of die Conference and its only compensated member. Appointed by the 
President, with the advice and consent of the Senate, the Chairman serves for 
a term of 5 years but may continue to serve until a successor is appointed and 
has qualified. Marshall J. Breger, the seventh Chairman of the Administrative 
Conference, was appointed by President Ronald Reagan on October 17, 1985. 

The Chairman, with the approval of the Council, appoints the public 
members of the Conference. He presides at plenary sessions of the Assembly 
and at Council meetings, and is the official spokesman for the Conference in 
relations with the President, the Congress, the judiciary, the agencies, and the 
public. The Chairman has authority to investigate matters brought to his 
attention by individuals inside and outside government, and to designate 
subjects for Conference recommendations. The Chairman is served by a small 
permanent career staff, which furnishes administrative and research support to 
the Assembly and committees of the Conference, provides guidance and 
assistance to research consultants, and helps the Chairman in securing imple- 
mentation of recommendations and in providing advice and assistance to 
agencies and to committees of the Congress. 
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THE COUNCIL 

The Council consists of the Chairman and 1 other members, who are 
appointed by the President for 3-year terms, not more than one-half of whom 
may be employees of federal agencies. The Council performs functions similar 
to those of a corporate board of directors. It calls plenary sessions of the 
Conference and fixes their agendas, authorizes subjects for study, receives and 
considers reports and recommendations before they are considered by the 
Assembly, and exercises general budgetary and policy supervision. 

The Vice Chairmanship has been vacant since 1988, when former 
Vice Chairman James Miller's term as Council member ended. During 1990, 
President Bush appointed one new member to the Council, James H. Cicconi. 
However, Mr. Cicconi resigned from the Council on December 31, 1990 upon 
leaving government service. Thus, there were a total of 9 Council members, 
in addition to the Chairman, at the end of 1990. 

THE ASSEMBLY 

Structure of the Assembly 

The members of the Conference, when meeting in plenary session, 
constitute the Assembly of the Conference. The number of members, by 
statute, may not be fewer than 75 nor more than 101. At the end of 1990, the 
Conference had 92 members. In addition to the Council, members fall into four 
groups: (i) agency representatives designated by statute; (ii) agency represen- 
tatives designated by the President; (iii) additional agency representatives 
designated by the Council; and (iv) public members appointed by the Chairman 
with the approval of the Council. In addition, a number of individuals serve in 
a nonvoting status as liaison representatives, senior fellows, or special coun- 
sels. 

Statutory Members 

The Administrative Conference Act confers membership upon the 
chairman of each independent regulatory board or commission or a person des- 
ignated by the agency (5 U.S.C. §573(b)(2)). The boards and commissions 
having statutory members include: 

Commodity Futures Trading Commission 
Consumer Product Safety Commission 
Federal Communications Commission 
Federal Election Commission 
Federal Energy Regulatory Commission 
Federal Maritime Commission 
Federal Reserve System 
Federal Trade Commission 
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Interstate Commerce Commission 
National Labor Relations Board 
Nuclear Regulatory Commission 
Securities and Exchange Commission 

Agencies Designated by the President or the Council 

The Administrative Conference Act grants membership to the head 
(or the designee of the head) of each executive department or other administra- 
tive agency designated for this purpose by the President (5U.S.C.§573(b)(3)). 
Under this authority, the President has designated all 14 Cabinet departments 
and several additional executive agencies for membership, and the Council has 
acted to provide 5 additional memberships from 4 of these departments having 
subcomponents v^ith special regulatory responsibilities. In addition, in 1990 
rotating memberships were held by the Deparunent of Housing and Urban 
Development for an administrative law judge (ALJ), the Department of the 
Interior for an inspector general, and the Department of Defense for a member 
ofa board of contract appeals. In 1990 the Council authorized a rotating mem- 
bership position for an administrative judge who is not an ALJ. This position 
was held in 1990 by the Chief Immigration Judge in the Department of Justice. 
The President has also designated 1 1 other administrative agencies for mem- 
bership. 

Cabinet departments include: 

Department of Agriculture 
Department of Commerce 
Department of Defense (includes member of Board of 

Contract Appeals) 
Department of Education 
Department of Energy 
Departmentof Health and Human Services 

(includes Food and Drug Administration 

and Social Security Administration) 
Department of Housing and Urban Development 

(includes administrative law judge) 
Department of the Interior (includes inspector general) 
Department of Justice (includes administrative judge) 
Department of Labor (includes Occupational 

Safety and Health Administration) 
Department of State 
Department of Transportation (includes Federal 

Aviation Administration) 
Department of the Treasury 

(includes Internal Revenue Service) 
Department of Veterans Affairs 
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Administrative agencies include: 

Commission on Civil Rights 

Environmental Protection Agency 

Equal Employment Opportunity Commission 

Federal Deposit Insurance Corporation 

General Services Administration 

Merit Systems Protection Board 

National Aeronautics and Space Administration 

Occupational Safety and Health Review Commission 

Office of Management and Budget 

Office of Personnel Management 

Small Business Administration 

U.S. International Trade Commission 

U.S. Postal Service 

Public Members 

This group consists of members appointed for 2-ycar terms by the 
Chairman, with the approval of the Council. These "nongovernment" mem- 
bers, who are required by the Administrative Conference Act to comprise not 
less than one-third nor more than two-fifths of the total membership, are 
selected to provide broad representation of the views of private citizens of 
diverse experience. They are chosen from among members of the practicing 
bar, scholars in the field of administrative law or government, and others 
specially informed with respect to federal administrative procedure. They are 
reimbursed for travel expenses but otherwise serve without compensation. 

At the close of 1990 public members numbered 37. Public members 
are limited to no more than four terms of continuous service (1 CFR§302.2(b)). 
The bylaws of the Conference provide that the terms of one-half of the public 
members expire in each calendar year. (See Appendix A, page 35, for a list of 
public members.) 

Senior Fellows 

Under section 2(e) of the bylaws (1 CFR §302.2(e)), former chairmen 
of the Conference and individuals who have served for 8 or more years as 
members are eligible for 2-year appointments as senior fellows. Senior fellows 
are assigned to committees and participate in Conference functions, but may 
not vote at plenary sessions. At the close of 1990 senior fellows numbered 22. 
(See Appendix A, page 36, for a list of senior fellows.) 
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Liaison Representatives 

The Chairman, with the approval of the Council, may make liaison 
arrangements with representatives of the Congress, the judiciary, federal 
agencies not otherwise represented in the Conference, and professional asso- 
ciations (1 CFR §302.4). Liaison representatives are assigned to committees 
and participate in Conference functions, but may not vote at plenary sessions. 
At the close of 1990 liaison representatives numbered 23. Organizations with 
liaison representation are: 



Judiciary 



Adminisu*ative Office of the U.S. Courts 

Federal Judicial Center 

Judicial Conference of the U.S. (two representatives) 

U.S. Claims Court 

U.S. Court of Appeals for the Federal Circuit 

U.S. Court of International Trade 

U.S. Court of Military Appeals 

Federal Agencies 

Advisory Commission on Intergovernmental Relations 

Council on Environmental Quality 

Executive Office for Immigration Review* 

Farm Credit Administration 

Federal Labor Relations Authority 

Federal Mediation and Conciliation Service 

Federal Mine Safety and Health Review Commission 

General Accounting Office 

Office of the Federal Register 

National Transportation Safety Board 

Postal Rate Commission 

Selective Service System 

Professional Associations 

ABA National Conference of Administrative Law Judges 
ABA Section of Administrative Law and Regulatory 

Practice 
Federal Administrative Law Judges Conference 
Federal Bar Association 



* Liaison member eliminated and rotating non-ALJ member position established during 1990. 
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special Counsels 

Under section 2 (0 of the bylaws (1 CFR §302.2(0), ffom time to time 
the Chairman designates individuals to the position of Special Counsel to the 
Administrative Conference. These persons, who do not serve under any of the 
other official membership designations, advise and assist the membership in 
areas of their special expertise. They are assigned to committees and partici- 
pate in Conference functions but may not vote at plenary sessions. Eleven 
special counsel appointments were in effect during 1990. (See page 37 of 
Appendix A for a list of special counsels.) 

Operation of the Assembly 

The Assembly, which has ultimate authority over all activities of the 
Conference, operates much like a legislative body. Through the adoption of 
bylaws, the Assembly has established six standing committees to work on 
individual Conference projects. In addition, occasionally it establishes special 
committees to concentrate on certain timely issues. Two such committees 
were created in 1987: the Special Committee on Financial Services Regulation 
and the Special Committee on Ethics in Government Regulation. 

THE COMMITTEES 

The committees are the most important component of the process that 
leads to the adoption of Conference recommendations, since it is at the 
committee level that consultants* reports are first analyzed and proposed 
recommendations are formulated. 

Committees meet periodically to plan and guide research by academic 
and professional consultants and by the Chairman's professional staff. On the 
basis of this research, along with public and agency input through written 
comments, meetings, and, where appropriate, public hearings, the committees 
frame proposed recommendations for consideration by the Assembly- When 
a study and tentative recommendations have been prepared, these are circu- 
lated to the affected agencies and announced to the public for comment, then 
reexamined by the committee in light of the replies. 

After final committee approval, a proposed recommendation is trans- 
mitted to the Council and then to the Assembly for consideration in plenary 
session. The Assembly may either adopt the recommendation in the form 
proposed by the committee, amend the recommendation, refer it to committee, 
table it, or reject it entirely. 

Since January 1968, the Assembly of the Conference has adopted 158 
recommendations. Eightrecommendations were adopted during 1990. Occa- 
sionally, the Assembly acts to state its views on a particular matter without 
making a formal recommendation on the subject. Fifteen of these "statements" 
have been adopted by the Conference since 1968. The recommendations the 
Conference adopted during 1990 are reproduced in full in Appendix E of this 
report. 
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The official actions of the Conference, along with related research 
reports, are published in the annual series Administrative Conference of 
THE United States: Recommendations and Reports. Recommendations 
and statements (but not reports) are also published in the Federal Register, 
and those of continuing interest in the Code of Federal Regulations, Title 
1, Parts 305 and 310. 

Committee Activities 

The COMMITTEE ON ADJUDICATION, chaired by Vice Chair- 
man Reuben Robertson in Chairman Richard Leighton's absence, completed 
two projects in 1990, one on the Federal Aviation Administration's (FA A) ad- 
ministrative civil penalty program, and one on the Social Security disability 
appeals process. In Recommendation 90- 1 , "Civil Money Penalties for Federal 
Aviation Violations," the Conference addressed various aspects of the FA A's 
civil money penalty program for violations of federal aviation safety rules. It 
recommended the extension of the program, as well as changes in the agency's 
procedural rules. The recommendation was based on a report by Professor 
Richard Fallon of Harvard University Law School. Recommendation 90-4, 
"Social Security Disability Program Appeals Process: Supplementary Recom- 
mendation," made recommendations to the Social Security Administration 
concerning aspects of the disability program that had either not been addressed 
in previous Conference recommendations, or warranted additional analysis as 
a result of the passage of time. Most of the recommendations involved improv- 
ing the quality of the record in disability proceedings as early in the appeals 
process as possible. The recommendation was based on a report by Professor 
Frank Bloch of Vanderbilt University School of Law. 



The COMMITTEE ON ADMINISTRATION, chaired by Darrel J. 
Grinstead, completed research on two projects leading to Conference action in 
1990. In June, the Committee presented a proposed recommendation on 
federal agency use of ombudsmen, which stemmed from research performed 
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Panel members Robert J. Knox, EPA ombudsman, David R. Anderson, 
Conference consultant, and Mary Rowe, MIT's ombudsman at ombudsman 
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by David R. Anderson and Diane M. Stockton. Recommendation 90-2,"The 
Ombudsman in Federal Agencies," which calls on federal agencies having sig- 
nificant interaction with the public to give close consideration to utilizing an 
ombudsman to receive complaints, has stimulated considerable interest among 
officials at several agencies. It was approved at the June plenary session. In 
December, a recommendation on use of simplified procedures before the 
Occupational Safety and Health Review Commission was presented to, and 
approved by, the full membership. These recommendations are discussed in 
more detail elsewhere in this report. 

Committee research plans for 1991 include several ongoing studies: 
an examination by Professor George Bermann of participation by the Federal 
Aviation Administration in international standards-setting activities; a look at 
the Fish and Wildlife Service's approach to conflict management under the 
Endangered Species Act by Professors Steven Yaffee and Julia Wondolleck; 
an evaluation of the Farmers Home Administration's new mediation program 
for farmer-lender disputes by Professor Leonard Riskin; and a study of agency 
procedures for reviewing discretionary gran t applications by Professor Thomas 
O. McGarity. 

The SPECIAL COMMITTEE ON GOVERNMENT ETHICS REGU- 
LATION, chaired by Fred F. Fielding, shifted its focus in 1990 from the Ethics 
in Government Act, which was comprehensively revised in the Ethics Reform 
Act of 1989 (Pub. L. 101-194), to the question of restrictions on federal 
government lawyers' pro bono representation of private parties. The Commit- 
tee met several times with the consultant, Professor Lisa Lcrman (Catholic 
University of America School of Law), to discuss possible recommendations 
on this subject. 



During 1990 the SPECIAL COMMITTEE ON FINANCIAL SER- 
VICES REGULATION, chaired by Kenneth J. Bialkin, examined procedural 
problems involving bank failures, federal supervision of safety and soundness 
of government sponsored enterprises, and the adminisuration of the Securities 
Exchange Act of 1934 by the bank regulatory agencies. The Special Commit- 
tee referred a draft recommendation on bank failures to the Assembly in June, 
but the Assembly decided not to lake action. 

The Special Committee will focus its attention in 1991 on studies of 
the formal and informal (audit and settlement) enforcement procedures and 
practices of the federal financial institution regulatory agencies, while continu- 
ing to examine the need for federal supervision of the safety and soundness of 
government sponsored enterprises and the administration of the Securities 
Exchange Act of 1934 by the federal bank regulatory agencies. 
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In 1990 the COMMITTEE ON GOVERNMENTAL PROCESSES, 
chaired by Neil R. Eisner, Department of Transportation assistant general 
counsel, examined the impact of computers on federal agency archival prac- 
tices, leading to adoption of Recommendation 90-5. "Federal Agency Elec- 
tronic Records Management and Archives." This recommendation was based 
on a study conducted by Professor Henry H. Perritt. Jr., of Villanova Univer- 
sity. This project was a sequel to the commiitec*s earlier work with Professor 
Perritt on Recommendation 88-10, addressing federal agency use of computers 
in acquiring and releasing information. 



The JUDICIAL REVIEW COMMITTEE, chaired by Professor Peter 
Strauss, completed work on one project in 1 990 and began work on another. 
The Committee presented to the Conference at the June plenary session a 
report by Professors Peter Schuck and E. Donald Elliott of Yale Law School 
(Professor Elliott has since been named general counsel. Environmental Pro- 
tection Agency) on their empirical study of the impact of judicial review on 
federal agency action. While the study did not produce specific recommenda- 
tions for Conference consideration, its value in demonstrating the usefulness of 
an empirical approach to administrative law questions warranted the plenary 
session discussion. 

The Committee also commenced work on a study by Howard Fenton, 
Associate Dean at Petiit College of Law. Ohio Northern University, of 
procedural issues in Commerce Deparuncnt implementation of the Export 
Administration Act. Topics under discussion include the availability of 




Senior fellow Reuben B. Robertson III addressing ihe chair at the December 
plenary session while public members Peter L, Strauss, left, and Jonathan A. 
Weiss, right, review a proposed recommendation. 
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judicial review in export control proceedings and the dissemination of informa- 
tion about the outcome of, and reasons underlying the decisions in, particular 
export licensing actions. 

Still pending in the Committee is a report on approaches to restructur- 
ing judicial review in administrative law by Professor Harold Bruff of the 
University of Texas School of Law. The Committee expects to complete work 
on this project in 1991. 



The COMMITTEE ON REGULATION, chaired by John Golden, 
associate general counsel of the Department of Agriculture, submitted one 
proposal for consideration by the Assembly in 1990. The committee's 
examination of how information about various risks can be used as an 
alternative or a supplement to federal regulation in areas affecting health, 
safety, or the environment led to Conference Recommendation 90-3, "Use of 
Risk Communication by Regulatory Agencies in Protecting Health, Safety and 
the Environment" The Conference's consultant on this topic was Professor 
Michael Baram of the Boston University School of Law. 

The committee also discussed a study of the Food and Drug Admin- 
istration's procedures for approval of new AIDS drugs, conducted by consult- 
ant James T. O'Reilly. Other projects on the committee's agenda are Professor 
Errol Meidinger's planned research on cooperation between federal and state 
governments in joint regulatory programs and Professor Frederick Anderson's 
research on federal revolving funds established for specific purposes. 



The COMMITTEE ON RULEMAKING, chaired by Ernest Gellhom, 
met four times during 1990. The committee*s work resulted in two recommen- 
dations that were adopted at the December 1990 plenary. The first. Recom- 
mendation 90-7, "Administrative Responses to Congressional Demands for 
Sensitive Information," addressed issues about the sharing of information 
between congressional committees and administrative agencies. The recom- 
mendation was based on a study by Peter Shane, Professor of Law at the 
University of Iowa. The second, Recommendation 90-8, "Rulemaking and 
Policymaking in the Medicaid Program," focused on the relationships among 
Congress, the Health Care Financing Administration, and the states in the 
administration of Medicaid programs. Eleanor Kinney, Professor of Law and 
Director of the Center for Law and Health at Indiana University, served as the 
consultant to the study, which suggested changes to promote a more effective 
rulemaking and policymaking process and more efficient implementation of 
rules and policies. 
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APPENDIX E - 
; RECOMMENDATIONS 



Recommendation 90-1 

Civil Money Penalties for Federal Aviation Violations 

(Adopted June 7, 1990) 

In late 1987, Congress enacted an administrative civil money penalty 
program for violations of the Federal Aviation Act and its implementing safety 
regulations. The Civil Penalty Assessment Demonstration Program, a 2-year 
temporary program, was originally due to expire December 31, 1989. It was 
extended for 4 months in anticipation of the completion of a study of the 
program undertaken by the Administrative Conference of the United States at 
the request of the Department of Transportation. Congress extended the 
program an additional ninety days, after receiving a draft of this recommenda- 
tion from the Conference's Committee on Adjudication. 

The demonstration program currently authorizes administratively- 
imposed civil money penalties of amounts of up to $50,000. The cases are 
initiated by the Federal Aviation Administration (FAA), an agency within the 
Department of Transportation (DOT). The cases are heard by DOT adminis- 
trative law judges (ALJs), with appeal to the FAA Administrator. Judicial 
review is available in the federal courts of appeals. 

The FAA has substantive regulatory authority under the Federal 
Aviation Act. It promulgates regulations to promote aviation safety, conducts 
investigations to ensure compliance, and brings enforcement actions. It also 
has responsibility for issuing certificates for most aviation businesses and 
functions. 

The civil money penalty program supplements previously available 
sanctions, which include judicially-imposed civil money penalties and FAA 
administrative actions to suspend or revoke certificates. FAA certificate 
actions, if appealed, are adjudicated by the National Transportation Safety 
Board (NTSB). The NTSB is an independent agency that has as its primary 
responsibilities investigating accidents and issuing air safety recommenda- 
tions, in addition to adjudicating certificate cases. 

The civil money penalty program has been in operation since Septem- 
ber 1988, when the FAA promulgated its procedural regulations as final rules 
with opportunity for subsequent comment. In March 1989, the FAA addressed 
the comments received, but made no changes in the regulations. The FAA 
recently announced revisions in its policy on some issues relating to its rules of 
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practice for the civil penalty program, and in April 1990, the FAA published a 
notice of proposed rulemaking on its civil penalty program rules of practice.^ 
These proposed rules substantially incorporate the recommendations pre- 
sented below in paragraph 4. 

The Administrative Conference believes that administrative assess- 
ment of aviation civil money penalties should be made permanent, but that the 
changes presented below would improve the program's operation and enhance 
perceptions of fairness. 

The Conference has long advocated the administrative imposition of 
civil money penalties as an alternative to reliance on judicial enforcement.^ 
Administratively-imposed sanctions are generally faster, less expensive, and 
more effective in enforcing regulatory schemes than is reliance on judicial en- 
forcement, and the FAA experience appears consistent with this view. There- 
fore, the Conference recommends that administrative assessment of civil 
money penalties be made a permanent feature of federal regulation of aviation 
safety. 

Administrative imposition of civil money penalties for violations of 
safety regulations is at present limited by statute to penalties not in excess of 
$50,000. The Conference notes that many agencies do in fact — and without 
untoward consequences — exercise power to impose far heavier monetary 
penalties than those now authorized in the civil aviation area. The Conference 
recognizes that the severity of possible sanctions for violations of law is a 
matter for congressional choice, but the Conference believes that, in this 
instance, expanding the scope of money penalties following appropriate 
administrative hearings would enhance efficient administration without risk- 
ing loss of fairness. 

The Conference takes no position at this time on whether the adjudi- 
cation of civil penalty actions under this program should remain a function of 
the DOT, or whether it should be shifted to the NTSB. There are arguments on 
both sides. S uch a determination should respond to interests of administrative 
simplicity and efficiency, fairness and the appearance of fairness, and ac- 
countability for aviation safety. The NTSB currently adjudicates violations of 
federal aviation law in the context of certificate proceedings, so it already has 
experience in the substantive area, as well as established and respected 
adjudicatory procedures. A transfer of these proceedings to the NTSB would 
place almost all administrative sanctions for aviation safety violations in one 
forum. Moreover, the independence of the NTSB from the prosecuting agency 
would promote the appearance of fairness, by formally separating the agency 
prosecuting the case from the one adjudicating it.^ 

On the other hand, any transfer of civil penalty adjudicative respon- 
sibility to the NTSB would entail legislative consideration of whether and to 
what degree deference should be given by the Board to FAA policies and 
whether the FAA Administrator should be entitled to seek judicial review of 
adverse NTSB decisions. Moreover, retaining the adjudicative function in the 
FAA would allow for coordinated regulatory and enforcement policy in one 
agency, a model that is used by most federal agencies. If it is important to have 
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hearings in both certificate and money penalty cases heard in the same forum, 
theoretically the former function could be transferred to the FAA. Although 
there has been criticism of the FAA*s rules of practice, the agency is about to 
complete a rulemaking in which it has proposed significant changes in its rules. 
Finally, aviation safety and related enforcement are the chief missions of the 
FAA. 

The better choice between the two is not self-evident. Factors that 
could not be adequately studied in the available time include the relative 
capacities of DOT and the NTSB to adjudicate cases promptly and fairly, any 
effect that the location of adjudicative authority might have on aviation safety, 
and the two agencies* respective capabilities to procure necessary resources. If 
Congress extends the aviation civil penalty program either permanently or for 
a substantial period, it is the Conference's intention to study the issue of the 
more appropriate location for adjudicatory authority. 

As long as the adjudicatory authority is lodged in the DOT, the Con- 
ference recommends some procedural changes that would improve the pro- 
gram's operation. The FAA previously interpreted its statutory authority as 
contemplating a formal finding of a violation (order assessing civil penalty) as 
a prerequisite to compromising a disputed civil money penalty case. As a 
result, fewer cases settied than under former agency practice, and a substantial 
backlog developed. As part of the ongoing rulemaking proceeding, the FAA 
has been reconsidering its position and has concluded that the enabling law 
does not preclude compromising cases without a finding of a violation. In any 
event. Congress should make explicit that the FAA has the discretion to 
compromise disputed cases without a formal finding of a violation. 

It is important that rules of practice governing adjudication of civil 
money penalty cases be fair, and that they appear fair. In most cases, the 
regulations that the FAA previously adopted were adequate, but several 
provisions led to some misunderstanding and perceptions of unfairness. The 
rules of practice should therefore be revised to eliminate existing 
ambiguities, pursuant to the ongoing notice and comment rulemaking.* 

RECOMMENDATION 

1 . Congress should authorize on a permanent basis the administrative 
imposition of civil money penalties for violations of the Federal Aviation Act 
(Act) and of its implementing safety regulations. 

2. Congress should eliminate the current ceiling of $50,000 appli- 
cable to administratively-imposed civil money penalties for violations of the 
Act and its implementing safety regulations. 

3. Legislation providing for continued administrative imposition of 
civil money penalties should make explicit that the Federal Aviation Admini- 
stration (FAA) has administrative discretion to compromise disputed cases 
without requiring a formal finding of a violation. 

4. As long as adjudicatory responsibility is lodged at the Department 
of Transportation, the Department should adopt revised rules of practice 
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4. As long as adjudicatory responsibility is lodged at the Department 
of Transportation, the Department should adopt revised rules of practice 
governing adjudication of civil money penalty cases following notice-and- 
comment procedures. Such rules should address the following issues: 

a. Separation of functions: The regulations should make clear that 
employees willi investigatory or prosecutorial responsibilities in a case in this 
program will not communicate with the administrative law judge or agency de- 
cisionmaker in that case or a factually related case, except as counsel or a 
witness in the public proceedings. 

b. Testimony of FAA employees: 

1. The regulations should permit FAA employees to testify as to 
facts relevant to any disputed issue. Within the scope of this rule, hearsay 
testimony from FAA employees should be treated the same as other hearsay 
testimony. 

2. FAA employees testifying as experts should be subject to full 
cross examination. 

c. Designation of documents: The regulations should avoid denomi- 
nating the document used to commence formal civil penally proceedings as an 
"order," and should use a term such as "complaint." 

d. Use of briefs: The regulations should permit the filing of post- 
hearing briefs whenever, in the ALJ*s view, the interests of justice so require. 

c. Explanation ofbasis for sanctions imposed: The regulations should 
establish a uniform standard for explanation of sanctions imposed in initial 
decisions, regardless of whether the ALJ affirms or modifies the proposed 
sanction. 



* The FAA's rulemaking has been in two steps. In early March 1990» the FAA issued a 
notice of proposed rulemaking on a number of specific issues in the civil penalty procedural rules 
that had been particularly controversial. In mid- April, the FAA issued a final rule in this rulemaking, 
with a delayed effective date. At the same time the FAA put out its entire set of procedural rules, 
incorporating these changes, for notice and comment 55 Fed. Reg. 15110, 15111; 15134, 15135 
(April 20, 1990). At the time this recommendation was adopted, June 7. 1990, the comment period 
in the second proceeding had closed, but a fmal rule had not been issued. 

* See Recommendation 72-6, "Civil Money Penalties as a Sanction," 1 CFR §305.72-6; 
Recommendation 79-3, "Agency Assessment and Mitigation of Civil Money Penalties," 1 CFR 
§305.79-3. Many statutes have since incorporated the administrative penalty system recommended 
by the Conference, 

* See Recommendation 86-4, "The Split-Enforcement Model for Agency Adjudication," 
1 CFR §305.86-4. 

* As noted earlier, the proposed rule in the rulemaking ongoing at the time this 
reconmiendation was adopted substantially incorporates the provisions of paragraph 4 of the 
recommendation. 
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Recommendation 90-2 

The Ombudsman in Federal Agencies 

(AdoptedJune 7, 1990) 

The ombudsman* is an institution frequently used in other countries, 
and increasingly used in this country, as a means of inquiring into citizen griev- 
ances about administrative acts or failures to act and, in suitable cases, to 
criticize or to make recommendations concerning future official conduct. 
Typically, an ombudsman investigates selected complaints and issues non- 
binding reports, with recommendations addressing problems or future im- 
provements deemed to be desirable. In cases involving the agencies of the 
government, an ombudsman may deal with complaints arising from maladmin- 
istration, abusive or indifferent treatment, tardiness, unresponsiveness, and the 
like.^ To succeed, an ombudsman must have influence with, and the confi- 
dence of, top levels of an agency, be independent, and be able to conduct 
meaningful investigations into a complaint without being thwarted by the 
agency staff whose work is being examined. The most successful occupants of 
that office have generally been persons of high rank and status with direct 
access to the highest level of authority. 

The experiences of several federal agencies show that an effective 
ombudsman can materially improve citizen satisfaction with the workings of 
the government, and, in the process, increase the disposition toward voluntary 
compliance and cooperation with the government, reduce the occasions for liti- 
gation, and provide agency decisionmakers with the information needed to 
identify and treat problems. Agencies currently employing an ombudsman 
with success in various programs include, among others, the Internal Revenue 
Service and the Army Materiel Command. 

The Conference urges the President and Congress to support federal 
agency initiatives to create and fund an effective ombudsman in those agencies 
with significant interaction with thepublic. The Conference believes that these 
agencies would benefit from establishing an office of ombudsman either on an 
agency-wide basis or to assist in the administration of particular programs. 

RECOMMENDATION 

A. Establishment of Ombudsmen 

1 . Federal agencies that administer programs with major responsibili- 
ties involving significant interactions with members of the general public are 
likely to benefit from establishing an ombudsman service. Examples of such 
programs include the following: licensing; revenue collection; procurement; 
award and distribution of welfare, pension, or disability benefits; oversight of 
public lands; administration of detention facilities; public assistance pro- 
grams; immigration programs; and subsidy or grant programs. 

2. In cases where agencies with significant interaction with the public 
seek legislation to provide funds or other statutory underpinnings for an 
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ombudsman, the legislation should conform generally to the guidelines set 
forth in paragraph B, below, and should be prepared in consultation with 
knowledgeable agency personnel and outside entities and affected members of 
the public or their representatives. 

3. Whether or not legislation is enacted, each federal agency 
with major responsibilities involving significant interaction with members of 
the general public should consider setting up an agency-wide or program- 
specific ombudsman as a means of gaining experience with the concept and 
improving service to the public. Agencies should follow the guidelines in 
paragraph B in establishing an agency ombudsman. 

B. Guidelines for Ombudsman Legislation and Agency Programs 

1. Powers, duties. 

a. Ombudsman legislation or agency guidelines should set 
out the functions to be performed by the ombudsman and confer the powers 
needed to enable the ombudsman to (i) receive and inquire into complaints, (ii) 
recommend solutions in individual matters and make recommendations for 
administrative and regulatory adjustments to deal with chronic problems and 
other systemic difficulties, (iii) advise within the agency concerning proce- 
dures, forms, and similar issues affecting the nature and delivery of services; 
and (iv) call attention to agency problems not yet adequately considered 
within. 

b. The legislation or agency guidelines should require the 
ombudsman to submit periodic reports summarizing the grievances consid- 
ered; investigations completed; recommendations for action, improvement in 
agency operations, or statutory changes; agency response; and any other 
matters the ombudsman believes should be brought to the attention of the 
agency head, Congress or the public. 

c. The legislation or guidelines should also provide that the 
ombudsman should refrain from involvement in the merits of individual 
matters that are the subject of ongoing adjudication or litigation or investiga- 
tions incident thereto. 

2. Qualifications, term. 

The legislation or guidelines should set forth the qualifications 
required for the position of ombudsman, the tenure of office, salary, safeguards 
protecting the independence and neutrality of the ombudsman, and means for 
ensuring access to the ombudsman. The Conference recommends that the 
ombudsman be a respected, senior person known for his or her judgment, 
probity, and persuasiveness. 

3. Confidentiality. 

a. The legislation or guidelines should protect communica- 
tions to or from the ombudsman in connection with any investigation (other 
than reports intended to be made public), as well as the ombudsman's notes, 
memoranda and recollections, and documents provided in confidence to the 
ombudsman. The legislation or guidelines should provide protection against 
disclosure injudicial, administrative, and congressional proceedings consis- 
tent with that recommended by Administrative Conference Recommendation 
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88-11, "Encouraging Settlements by Protecting Mediator Confidentiality," 1 
CFR §305.88-11.^ 

b. An agency, when establishing an ombudsman, should 
explicitly disclaim authority ordinarily,"^ to discover or otherwise force disclo- 
sure of an ombudsman's notes, memoranda or recollections, or of documents 
provided to the ombudsman in confidence. 

4. Judicial review, liability. 

Any such legislation should provide that (i) no inquiry, report, 
recommendation, or other action of the ombudsman shall be subject to 
examination or review in any court, unless the ombudsman is subject to 
criminal investigation; and (ii) no civil action shall lie against the ombudsman 
for any action, failure to act, or statement made in discharging the ombuds- 
man's responsibilities. 

5. Access to agency officials and records. 

The ombudsman should be given direct access to the head of the 
agency and to high-ranking officials within it. The legislation or guidelines 
should authorize the ombudsman to request agency officials to provide infor- 
mation (in person or in writing) or records the ombudsman deems necessary for 
the discharge of its responsibilities; and should require, absent countervailing 
compelling concerns relating to confidentiality or privacy, that such informa- 
tion be supplied to the extent permitted by law. 

6. Outreach. 

An agency with an ombudsman should take effective steps to ensure 
that persons who deal with the agency are aware of the existence, purpose, and 
availability of the ombudsman service. These steps could include active 
campaigns to inform the public of the service. 



^ "Ombudsman" is a Swedish word meaning "agent" or "representative/' and its use 
here is not intended to discourage others from using more gender neutral terminology. 

^ An ombudsman may be appointed by the legislature or by the executive and with a 
variety of possible powers, missions, and available resources. While there is no universally accepted 
notion of what an ombudsman should do, under one approach, that of the Model Ombudsman 
Statute, the ombudsman could address "an administrative act that might be: 

1. contrary to law or regulation; 

2. unreasonable, unfair, oppressive, or inconsistent with the general course of an. 
administrative agency's functioning; 

3. mistaken in law or arbitrary in ascertainments of fact; 

4. improper in motivation or based on irrelevant considerations; 

5. unclear or inadequately explained when reasons should have been revealed; 

6. inefficiently performed; or 

7. otherwise objectionable. . . ." 

The Comment to the Model Statute adds, "Very clearly, the ombudsman must not attempt 
to be a super-administrator, doing over again what specialized administrators have already done and, 
if he disagrees, substituting his judgment for theirs." 

' As a practical matter, confidentiality guarantees in pending legislation — the Adminis- 
trative Dispute Resolution Act, S. 971 and H.R. 2497 (101st Cong., 1st Sess.) — if enacted, would 
likely protect communications in ombudsman proceedings. (Note: The Act was signed into law on 
November 15, 1990-Pub. L. No. 101-552.) 

* Exceptions might include cases where there is a duty to warn of a threat to personal 
health or safety, criminal matters, and other compelling exigent circumstances, 
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Recommendation 90-3 

Use of Risk Communication by Regulatory 

Agencies in Protecting Heaitti, Safety and the 

Environment 

(AdoptedJune 7, 1990) 

The term "risk communication" is commonly used lo describe proce- 
dures by which a public agency or other party possessing information about the 
hazardous attributes of an activity or product transfers this information to 
others. For several decades, the Freedom of Information and National 
Environmental Policy Acts have, in effect, provided for government risk 
communication by requiring federal agencies to transfer information they 
possess on risk (among other matters) to members of the pubJ ic on their request. 

More recently, Congress and federal agencies have created an addi- 
tional form of risk communication, one that requires other persons or entities 
to produce and distribute certain information on the hazardous attributes of 
their activities and products to third parties. The intended recipients may 
include employees, product users, and the representatives and residents of 
communities that host certain types of activities. These recent enactments 
establish risk communication duties for the private sector, at times creating 
concomitant rights to such information for designated parties. This recommen- 
dation addresses the class of risk communication aimed at providing informa- 
tion to third parties. 

Risk communication can be a significant feature of programs to 
control risks that have been identified and assessed by Congress and the 
regulatory agencies. Its benefits may include widespread acceptability, greater 
effectiveness and less demand on resources than alternative approaches. 

Risk communication programs are now being implemented to foster 
risk education and reduction in several contexts. The Occupational Safety and 
Health Administration's (OSHA) "hazard communication" or "worker right- 
to-know" standard requires firms producing or using designated hazardous 
chemicals to provide workers with risk information and training on workplace 
hazards so that the workers will understand the hazards, determine personal 
risks, and take appropriate actions to reduce these risks. 

The Federal Emergency Planning and Community Right-to-Know 
Act, administered by the Environmental Protection Agency (EPA), requires 
companies producing or using designated hazardous chem icals to provide state 
and local committees and EPA with information about the chemicals, accident 
risks, spills, and other actual releases of the chemicals to educate these 
recipients and enable them to develop emergency response plans and other 
strategies for protecting public health and the environment. The law expressly 
provides for public access to the information disclosed by industry. 

Experience with the OSHA and EPA programs suggests that risk 
communication can advance statutory objectives for risk reduction and can, 
when properly implemented, reduce the costliness of risk reduction efforts. 
Workers and community residents now have access to relevant industrial 

72 



hazard information and are beginning to use the information to take protective 
measures. Worker training and community emergency planning are also being 
gradually achieved. State and local officials are taking legislative and 
regulatory actions to reduce industrial risks. Efforts to achieve international 
harmonization are also under way. Companies and trade associations are 
voluntarily initiating new risk reduction practices and some chemical manu- 
facturers are now voluntarily transferring their superior knowledge of chemical 
risk management to their downstream commercial customers to enhance 
marketing. 

However, these new programs have raised special problems for 
agency administration and for compliance, particularly for small business. For 
example, the OSHA and EPA programs require that three basic functions be 
carried out by various parties: (i) producing the reports and other information 
materials to be disclosed; (ii) distributing the information to persons at risk; and 
(iii) using the information for developing worker training programs and 
community emergency response plans. In both programs, compliance with 
production function requirements has generally been more effective than 
compliance with distribution and use function requirements. 

Agency programs requiring risk communication also have implica- 
tions for concurrent regulatory efforts and traditional standard-setting that have 
not been adequately addressed by the agencies or Congress. Risk communica- 
tion is not necessarily an adequate substitute for prescriptive standards. When 
these kinds of programs co-exist, they should be mutually supportive. 

The existing risk communication programs pose further difficulties in 
that they require federal agencies to supervise and coordinate the activities of 
thousands of private firms, 50 state committees, and more than 3000 local 
committees. However, the agencies' enforcement strategies and capabilities 
have not developed sufficiently to ensure compliance with program require- 
ments. OSHA and EPA, as well as any other agency considering a program 
requiring numerous private and public parties to disclose, distribute, and use 
risk information, should develop means of fostering compliance efforts of 
numerous designated parties, such as by joint government-private sector 
efforts — for example, by means of a joint council on chemical risk manage- 
ment. OSHA and EPA have identified the need to develop new collaborative 
relationships with private firms and state and local officials to achieve 
communication program goals. Current outreach efforts should be expanded 
as a supplement to agency enforcement strategy for private sector compliance. 
EPA should provide technical assistance and guidance to promote the compli- 
ance of state and local emergency response officials. 

In addition, OSHA and EPA are now aware that the transfer of risk 
information to workers, local officials and community residents is creating 
additional needs for interpreting the information and guiding these recipients 
about appropriate actions to reduce risk. These agencies should therefore 
cooperate with appropriate state officials to ensure that workers and commu- 
nity residents will be able to understand and use the risk information they 
receive. 
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The Conference supports improvements in ihc use of risk information 
disclosure as a component of federal regulatory programs. The recommended 
measures can help ensure that the promise of this policy alternative is fulfilled. 

RECOMMENDATION 

A, Existing Programs of OSHA and EPA. 

1. OSHA and EPA should undertake a joint effort to improve the 
format and content of Material Safety Data Sheets (MSDSs), which are 
informational documents that m ust be provided and used by various designated 
parties for diverse purposes under both agencies* risk communication pro- 
grams.* This joint effort should include participation by industrial firms, trade 
associations, labor and environmental organizations, medical and public 
health professionals, and state and local officials. OSHA and EPA should 
consider bringing representatives of these groups together for appropriate 
negotiations.^ Particular attention should be given to improving the organiza- 
tion, clarity, consistency of terminology, and readability of the information 
provided in MSDSs so that they can be used more easily for developing safe 
workplace practices and worker training activities under the OSHA program 
and for developing emergency response plans by local officials under the EPA 
program. 

2. OSHA and EPA should undertake a similar joint effort, including 
the participation of affected private parties, to facilitate the development of 
uniform MSDSs for commonly-used hazardous chemical substances. This 
effort should reduce the confusion caused by the proliferation of different 
MSDSs for the same substance and duplicative efforts by manufacturers in 
producing the MSDSs. 

3. OSHA and EPA should improve the effectiveness of their compli- 
ance programs by providing increased technical assistance and guidance to the 
parties responsible for distributing and using the disclosed information — for 
example, by using their regional offices to conduct educational programs de- 
signed to promote awareness of program requirements and improve perform- 
ance by designated parties. These agencies should also develop constructive 
relationships with industrial firms, trade associations, labor and environmental 
organizations, health professionals, the media, state and local officials, and 
affected communities to strengthen the worker training and local emergency 
response planning functions mandated by the programs. 

4. OSHA and EPA should inform and guide state health officials with 
respect to their medical and health advisory functions, to improve the ability of 
those officials to provide useful guidance to workers and community residents 
in interpreting the risk information disclosed under the federal agency pro- 
grams. 

B. Generic Recommendations. 

1. Each federal agency with authority to regulate risks to health, 
safety, or the environment should evaluate its regulatory program and its 
statutory authority, to determine whether a program to communicate risk 
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information to educate persons at risk would be beneficial. The agency should 
also determine whether such a program would be a permissible and useful 
component of the agency*s regulatory program, as an alternative or comple- 
ment to other measures. If the results of this evaluation are affirmative, the 
agency should take appropriate steps to develop a cost-effective risk commu- 
nication program, being careful to prevent conflicts with any agency standard- 
setting or other regulatory activities. Agencies establishing new risk commu- 
nication programs should work jointly with other agencies, as appropriate, to 
avoid duplication or conflict with existing regulatory programs. 

2. In implementing a risk communication program , an agency should: 

a. Ensure that the information content and communication proce- 
dures are appropriate for the intended purposes including: (i) informing and 
educating persons at risk as to hazardous conditions and suitable protective 
measures; and (ii) informing other parties, such as private firms and public 
agencies, so that they can discharge their designated responsibilities for 
producing, distributing, and using information appropriately. 

b. Evaluate the performance of the various parties required to 
produce, distribute, and use the information, and identify obstacles to achiev- 
ing program goals. The agency should then take appropriate remedial actions 
such as the provision of assistance to enable the intended recipients of the risk 
information to understand and use it to reduce risk; and the initiation of 
cooperative efforts with industrial firms, trade associations, labor and other 
interest groups, and other government agencies to improve the quality and 
usefulness of risk communication and compliance with program requirements. 

c. Supplement traditional enforcement measures with additional 
methods for ensuring awareness of requirements and compliance by designated 
parties with very limited resources or expertise. S uch methods may include, for 
example, cooperative programs with private firms, trade associations, and state 
and local officials to promote compliance. 

3, In refining the scope of new or existing risk communication 
programs, agencies should, to the extent permitted by law, exclude from 
coverage insignificant or unlikely risks, to enhance the overall usefulness of the 
information to recipients. 



^ MSDSs contain information about hazardous chemicals, including the identity of the 
chemical, iu physical and chemical characteristics, the nature of the hazards, primary routes of 
human exposure, permissible exposure limits , appropriate precautions, and first aid procedures. See 
29 CFR§ 1910. 1200(g). 

^ See, for example, ACUS Recommendations 82-4, 85-5, Procedures for Negotiating 
Proposed Regulations, 1 CFR §§305.82-4 and 305.85-5. 
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Recommendation 90-4 

Social Security Disability Program Appeals Process: 

Supplementary Recommendation 

(Adopted June 8, 1990) 

The Administrative Conference of the United States has undertaken 
numerous studies over the years relating to the appeals process in the Social 
Seciu*ity Administration (SSA) disability program. It has issued four recom- 
mendations specifically involving the various levels of review in that program. 
It has also issued other more general recommendations involving various 
aspects of adjudicatory procedure. This recommendation is intended to 
supplement those previous recommendations to reflect the passage of time and 
experience. It is consistent with previous recommendations, but in some cases, 
it goes further, or makes suggestions in areas previously left unaddressed. 
Unless specifically noted, existing recommendations have not been super- 
seded, and their provisions will not be repeated in this recommendation. 

The SSA disability appeals process involves several steps. The initial 
determination of disability is made by federally-funded slate Disability Deter- 
mination Services (DDS). A dissatisfied claimant may seek a reconsideration 
by a different individual in the DDS. This reconsideration decision is 
appealable to an administrative law judge (ALJ) in SS A's Office of Hearings 
and Appeals, who holds a hearing on issues on appeal. If the claimant continues 
to be dissatisfied, he or she may appeal to the Appeals Council, which reviews 
the case and may in some instances permit supplementation of the record. 
Judicial review in the United States district court is available from an Appeals 
Council decision, which is considered to be final agency action. 

PRIOR RECOMMENDATIONS 

In 1978, the Conference issued Recommendation 78-2, "Procedures 
for Determining Social Security Disability Claims," 1 CFR §305.78-2, which 
primarily addressed the administrative law judge stage of the Social Security 
disability program. Itrecommended the continued use of ALJs, and made sug- 
gestions concerning the development of the evidentiary hearing record, includ- 
ing recommending that ALJs take more care in questioning claimants, seek to 
collect as much evidence prior to the hearing as possible, make greater use of 
prehearing interviews, and make better use of treating physicians as sources of 
information. 

In 1987, the Conference issued two recommendations relating to the 
disability program. Recommendation 87-6, "State-Level Determinations in 
Social Security Disability Cases," 1 CFR §305.87-6, addressed the first level 
of determinations and review in the disability program. Recommendation 87- 
7, "A New Role for the Social Security Appeals Council," 1 CFR §305.87-7, 
addressed the organization and function of the Appeals Council. Recommen- 
dation 87-6 was based on early results from demonstration projects involving 
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the state-level disability determination process. It recommended additional 
experimentation with face-to-face procedures. Recommendation 87-7 sug- 
gested wide-ranging and substantial changes in the workings of the Appeals 
Council, including that it move away from its historical primary function as a 
case review panel. The recommendation suggested that the caseload be 
significantly limited, and that the Appeals Council focus on important issues 
on which it could issue precedential opinions. 

In 1989, the Conference issued two further recommendations affect- 
ing the disability program. Recommendation 89-10, "Improved Use of 
Medical Personnel in Social Security Disability Determinations," 1 CFR 
§305.89- 10, addresses a variety of issues involving medical decisionmaking at 
the state-level determination stage. It proposes enhancement of the role of 
medical decisionmakers, increased effort to develop medical evidence in the 
record, and improved training of medical staff on legal and program issues. It 
recommends use of optional face-to-face interviews and elimination of the 
reconsideration step. It also recommends that claimants be informed of 
deficiencies in the medical evidence prior to the issuance of a state-level 
determination, and that the opinion of a claimant's treating physician be given 
the weight required by court decisions and SS A rules. In addition, Recommen- 
dation 89-8, "Agency Practices and Procedures for the Indexing and Public 
Availability of Adjudicatory Decisions," 1 CFR §305.89-8, recommends that 
agencies index and make publicly available adjudicatory decisions of their 
highest level tribunals, and further suggests that agencies not treating decisions 
as precedential reexamine those policies. This general recommendation would 
apply to the SS A Appeals Council. 

SUPPLEMENTARY RECOMMENDATION 

In 1989, the Social Security Administration asked the Administrative 
Conference to prepare a report that would describe the SSA disability process, 
review the relevant statutes, compare the process with disability programs 
under other statutes, and synthesize the relevant Conference recommenda- 
tions. The following supplementary recommendations are suggested by this 
report. These recommendations are consistent with the spirit and, in most 
cases, also with the letter of previous recommendations described earlier, but 
they address issues that have heretofore not been addressed by the Conference 
or have been addressed in a manner for which additional refinement is appro- 
priate. 

Decisions on social security claims that are issued at each level of the 
process need to contain information sufficient to allow the claimant to make an 
informed decision whether to appeal to a higher level. It is therefore important 
that the basis for the decision, including the facts found, be stated clearly. 
Further, where the record appears not to be complete, the decision should 
indicate what information is lacking, so that it can be provided at the 
subsequent level. These suggestions apply both to the initial decision at the 
state level and to the ALJ decision. The Conference recognizes that SSA rules 
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already require most of this information in ALJ decisions, but more consistent 
implementation of these rules is needed. 

The Social Security Act provides claimants ihe right to subpoena 
witnesses and information. Moreover, the Supreme Court made clear in 
Richardson v.Per ales A02 U.S. 389 (1971), that the availability of subpoenas 
may be critical to a claimant's ability to present relevant evidence. However, 
subpoenas are seldom issued in disability proceedings. The Conference 
believes that ALJs should be encouraged to issue subpoenas, and that claimants 
should be encouraged to seek them to complete the record. While the 
Conference recognizes that concerns exist about effective enforcement, it 
believes that such concerns should not prevent the issuance of subpoenas, and 
that the enforcement issue should be addressed separately. If enforcement of 
subpoenas appears to be a problem in the future, the Conference will consider 
studying the issue separately. 

Prehearing conferences at the ALJ level could be used to streamline 
the hearing process by narrowing issues and ensuring that necessary evidence 
will be available at the hearing; in some cases the prehearing conference may 
eliminate the need for a hearing. However, such conferences should not be 
used to discourage claimants from seeking a hearing. Nor, except in rare cases, 
should they be used in cases involving pro se claimants, who might unknow- 
ingly waive rights or later opportunities to present evidence. 

The Conference believes it is important that the evidentiary record be 
as complete as possible, as early in the process as possible. It believes that the 
increased use of subpoenas will make this possible, in conjunction with the 
provision in Recommendation 89-10, \5 (c), that physicians asked to provide 
medical information in disability proceedings be adequately compensated. If 
a claimant is informed by the ALJ what information is still needed after the 
hearing, and is given an opportunity to supplement the record at that time, the 
need to supplement the record after the ALJ hearing should decrease. 

The Conference is also recommending that the record before the ALJ 
be closed at a set time after the hearing. The procedure would give the claimant 
sufficient time to acquire such information as is needed to complete the record, 
and would also provide for extensions of time upon a showing of good cause. 

As a corollary to this, the Conference is recommending that a 
procedure be developed for the ALJ to reopen a record upon petition by the 
claimant where there is new and material evidence relating to the period 
covered by the hearing. S uch petitions could be filed within one year of the ALJ 
decision or while the case is pending before the Appeals Council if it has been 
appealed.' Under such a procedure, new evidence would be considered first by 
the ALJ, thereby giving the adjudicator most familiar with the case the first 
opportunity to review new evidence, potentially reducing the number of cases 
that would be presented to the Appeals Council, and giving the Appeals 
Council more of an appellate role. See generally Recommendation 87-7. The 
ALJ*s decision not to reopen should be appealable to the Appeals Council. If 
the Appeals Council finds that new and material evidence did exist, it should 
generally remand to the ALJ for consideration of the evidence, except where 
substantial injustice or unreasonable delay would result. 
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These recommended procedural changes arc not designed to limit the 
record in a disability case, but rather to impose additional structure on the 
process, by clarifying the rules and encouraging the timely production of 
evidence. It is expected that diese changes will result in evidentiary records 
being completed in a more timely and efficient manner, thereby increasing the 
quality of the decisions based on those records. 

The issues addressed in paragraph 5 of the recommendation, dis- 
cussed above, were considered in Recommendations 78-2(C)(l) and 87- 
7(l)(c)n.2 These previous provisions are subsumed within this recommenda- 
tion. 

RECOMMENDATION 

The Social Security Administration (SSA) should make the following 
changes in the disability determination and appeals process: 

!♦ Contents of Decisions: SSA should require that disability benefit decisions, 
both at the state-level determination stage and at the administrative law judge 
stage, clearly provide in language comprehensible to claimants at least the 
following information: 

a. The date the application for benefits was filed. 

b. The date of onset of disability as alleged by the claimant. 

c. The date of onset of disability, if any, that has been determined by 
SSA. 

d. The period of time or category for which benefits have been denied, 
if any. Where benefits have been awarded for one period or category and 
denied for another period or category, the notice should clearly state that 
benefits have been partially denied. 

e. If any category of benefits has been denied for any period, a list of 
evidence considered, and an explanation of why benefits were denied, includ- 
ing why the evidence of record did not support the grant of benefits. 

f. The date of expiration of claimant's disability insured status (i.e., 
the "date last insured")- 

g. The adverse consequences, if any , including preclusive effects, that 
will result from failure to appeal the decision. 

2, Prehearing Conferences: The use of prehearing conferences should be 
encouraged in appropriate cases to frame the issues involved in the ALJ 
hearing, identify matters not in dispute, and decide appropriate cases favorably 
without hearings. Except in rare cases, such conferences should be held only 
where claimants are represented by counsel, and they could be held over the 
telephone where all parties agreed. A report on the conference, reflecting any 
actions taken, should be included in the record. Issues that should be 
considered at a prehearing conference include: 

a. Additional information that is required. 

b. Subpoenas that may be necessary. 
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c. Witnesses that may be required. 

d. What issues are or are not in dispute. 

3. Subpoenas: Administrative law judges' useoflheirsubpocna power should 
be encouraged. Subpoenas should be issued sua sponte where necessary to 
ensure that medical evidence is complete, and to obtain other necessary 
evidence not otherwise available. Subpoenas should be issued when requested 
by the claimant except where the AL J fmds good cause not lo issue a particular 
subpoena. SS A should develop form subpoenas for use by disability claimants, 
and provide instructions for their use. This recommendation is to be read in 
conjunction with Recommendation 89-10, "Improved Use of Medical Person- 
nel in Social Security Disability Determinations," 

4. Closing ofthe Administrative Record: The adminisU'aiive hearing record 
should be closed at a set time after the evidentiary hearing. Prior to this, the 
ALJ should set forth for the claimant what information the claimant needs to 
produce to complete the record, issue any necessary subpoenas, and provide the 
claimant adequate time to acquire the information. Requests for extension 
should be granted for good cause, including difficulty in obtaining material 
evidence from third parties. The ALJ should retain the discretion to accept and 
consider pertinent information received after closure of the record and before 
the decision is issued. 

5. Introduction of New Evidence After the ALJ Decision: 

a. Upon petition filed by a claimant within one year of the ALJ 
decision or while appeal is pending at the Appeals Counci I, the ALJ (preferably 
the one who originally heard the case if he or she is promptly available) should 
reopen the record and reconsider the decision on a showing of new and material 
evidence that relates to the period covered by the previous decision. An ALJ*s 
denial of such a petition should be appealable to the Appeals Council. 

b. Appeals Council review of an ALJ's initial decision should be 
limited to the evidence of record compiled before the ALJ. Where the claimant 
seeks review of an ALJ* s refusal to reopen the record for the submission of new 
and material evidence, the Appeals Council should remand the case to the ALJ 
(preferably the one who originally heard the case if he or she is promptly 
available), if it finds that the ALJ improperly declined to reopen the record. 
The Appeals Council should not review the merits itself or issue a decision 
considering the new evidence, unless remand would result in substantial 
injustice or unreasonable delay.^ 



* These proposed procedures are distinct from and supplementary to SSA*s generic "re- 
opening" procedures set forth at 20 CFR §§404.987-.989; 416.1487- 1489. 

^ Congress may at some lime in the future need to consider whether it may want to provide 
for judicial review of Appeals Council determinations not to reopen the record. Cf. Califano v. 
5amier5.430U.S.99(1977). 
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Public member Marvin E. Frankel commenting on electronic archives 
recommendation at December plenary session. 

Recommendation 90-5 

Federal Agency Electronic Records Management and 

Archives 

(Adopted December 17, 1990) 

Federal agencies increasingly create, use, and store records in elec- 
tronic rather than paper form. As this occurs, legal requirements and manage- 
ment efforts designed for paper records become progressively less satisfactory 
to ensure an adequate legal and historical record of government decisionmak- 
ing. Administrative Conference Recommendation 88-10 and the accompany- 
ing report addressed electronic acquisition of information and public access to 
and dissemination of electronic information. These recommendations comple- 
ment Recommendation 88-10, and are not intended to amend that recommen- 
dation.^ They focus on internal agency electronic records management, 
affecting long-term accessibility of public records through the National Ar- 
chives. They are intended to make agencies sensitive to the issues involved. 

Recommendation 1(a) parallels Part A of Recommendation 88-10. It 
starts with the premise that the basic policy balances have already been struck 
and does not seek to reopen them. Existing policy reflected in the records 
statutes^ and in National Archives and Records Administration (NARA) and 
General Services Administration regulations and guidelines should be applied 
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to the new electronic formats, with the objective that changing from paper to 
electronic media should not diminish the historical record of the government 
or its accessibility. There are some instances in which a rule designed for paper 
information, when applied to electronic information, may produce significant 
differences in result. In other instances, electronic formats present entirely new 
issues for records management, as with relational databases,' whose content is 
constantly changing, and whose use is different in character from traditional 
documents. In these instances, NARA and other agencies should identify 
explicitly the records management and records preservation issues presented 
and seek to resolve them in accordance with the basic purposes of a govern- 
ment-wide records management and archives system. The recommendation is 
not intended to discourage agencies from taking advantage of an enhanced 
ability to preserve additional records that may result from technological 
change. 

Recommendation 1(a) also states that shifts toward electronic formats 
should not have the effect of changing the substantive legal rules or the 
opportunity for, or scope of Judicial review. This means that the evolution of 
rules concerning standing to enforce the requirements, and of the relationship 
between the Freedom of Information Act and the records statutes should 
continue, and that agency treatment of records in elecuonic formats should be 
subject to the same scrutiny as is applied to records in paper formats having the 
same content. In sum, the guiding principle should be that the content of the 
record, and not the format of its storage, should control the rules governing its 
retention and accessibility. 

Recommendations 1(b) and 1(c) extend the basic principle of Recom- 
mendation 1(a) to public access. Electronic information formats have the 
potential to permit enhanced public access even as the volume of information 
grows, because of the potential for better indexes that arc computer searchable 
and the possibility of free-text search. However, a great threat to long-term 
public access to electronic information formats is technological obsolescence, 
the possibility diat, by the time someone wants to read information stored on 
electronic media the information will not be available. This threat must be 
avoided — not by refusing to accept electronic information formats, but by 
working to develop and adopt standards for information exchange. Such 
standards must also accommodate newer more sophisticated document and 
database structures such as hypertext — or other compound documents com- 
posed of graphical, audio, and video, as well as textual components — and 
relational distributed databases. Otherwise, solutions to technological obso- 
lescence will themselves become obsolete as agencies adopt future 
technologies. 

Recommendation 1(d) urges that records managers and archivists 
avoid archival practices that impair the use of electronic information technol- 
ogy in carrying out the agencies* programmatic activities. For example, it 
might not necessarily serve the public interest to prohibit stand-alone micro- 
computers on the grounds that records management functions can be accom- 
plished with greater effectiveness on time sharing or other network systems. 



82 



Recommendation 1(e) encourages agencies lo coordinate their use 
and development of electronic record -keeping technology and standards with 
the private sector to the fullest extent possible, and to avoid technologies and 
standards that, because of proprietary restraints or other limitations, would 
impede access to agency information and transfer to the National Archives. 

Recommendation 2 addresses problems relating to preservation of the 
electronic records of agencies and commissions that are established on a tem- 
porary basis. 

Recommendation 3 urges that NARA take a more active role in 
showing agencies how to harmonize records preservation objectives with 
agency modernization, and in exploring standards that can mitigate potential 
problems of incompatibility and technological obsolescence. While NARA's 
reluctance to adopt document transfer or database transfer standards that do not 
have an established commercial base is appropriate, NARA should also take 
the initiative in promoting the development of appropriate standards through 
private standard-setting organizations,^ and should encourage agencies to 
make use of available commercial products embracing the most promising 
standards.^ 

Agencies also need guidance with respect to questions relating to 
admissibility of electronic records as evidence and other reliability issues.^ 
The Conference encourages the Department of Justice and the Office of Man- 
agement and Budget to expedite their current efforts in this regard.'^ 

In carrying out these recommendations, agencies are reminded to 
comply wiih the Federal Information Processing Standards. 

RECOMMENDATION 

1. Federal agencies, including those responsible for archival and 
records policy, should ensure that: 

(a) changes in the technology of record-keeping, including the use of 
electronic systems in creating records and the transfer of records from paper to 
electronic formats, do not (i) alter the criteria for identifying material to be 
retained as a temporary or permanent record for eventual transfer to the 
National Archives, (ii) have the effect of altering the opportunity for, or scope 
of, judicial review of agency compliance with records law, or (iii) otherwise 
alter the substance of records law; 

(b) changes in the format of agency information from paper to 
existing and future electronic media do not reduce the accessibility of informa- 
tion to the public; 

(c) accessibility is not degraded by technological obsolescence of 
electronic formats; 

(d) policies and procedures aimed at enhancing records management 
complement and, in any event, do not impair the utility of information systems 
for the performance of agency missions; and 

(e) maximum use is made of generally available technology and, 
whenever feasible, that agencies conform to standards that are widely agreed 
to and in use in the private sector. 
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2. Temporary agencies and commissions should, in consultation with 
the National Archives and Records Administration (NARA), manage their 
electronic record-keeping (consistent with the agency's mission) in such a way 
as to ease the transfer and preservation of their records upon the agency's 
dissolution. 

3. NARA should promote the development and implementation of 
standards for text, database, and other forms of elecuonic records, and should 
seek out opportunities for pilot and demonsu-ation projects, covering candi- 
dates for standards for text and database information that can ensure the trans- 
ferability of such information from agencies to NARA and ensure long-term 
accessibility to the public. NARA and the White House Office of Administra- 
tion should develop concepts for a turnkey presidential records system that 
could go to a presidential library along with electronic presidential records, 
providing immediate public access to records to which access is permissible. 



* These recommendaiions do not address such important issues as protection of trade 
secrets or privileged conunercial infonnalion» invasion of personal privacy , orthc need for Congress 
and agencies to consider allocating budgetary resources. Nor do they address computer security 
issues, which constitute an important, complex and specialized subject deserving independent 
consideration. Nothing in these recommendations is intended to diminish access to agency records 
through depository libraries. 

^ See» for example, the Federal Records Act and related suiuies in 44 U.S.C. Chaps. 21, 
22,29,31,33(1988). 

' A "relational database'* is composed of separate tables from which data are extracted 
and presented to a user as though they came from one database. A retaiionaj database is sometimes 
also a "distributed*' daubase, meaning that it is made up of tables physically located at different 
places on a network. 

* See ACUS Recommendation 78-4, Federal Agency Interaction with Private Standard- 
Setting Organizations in Healih and Safety Regulation, 1 CFR §305.78-4. 

' Legal issues relating to reliability include signature requirements and contract docu- 
mentation. See, for example, the federal statutory counterpart to the Statute of Frauds, 31 U.S.C. 
§1501. 

* The Conference is prepared to work with the Department of Justice and the Office of 
Management and Budget to provide appropriate guidance for agencies. 

'' "FIPS" Publications are issued by the National Institute of Standards and Technology 
after approval by the Secretary of Commerce, pursuant to section 1 1 1(d) of the Federal Property and 
Administrative Services Act of 1 949, as amended by the Computer Security Act of 1987, Public Law 
100-235. 
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Recommendation 90-6 

Use of Simplified Proceedings in Enforcement 
Actions Before ttie Occupational Safety and Health 
Review Commission 

(Adopted December 17, 1990) 

The Occupational Safety and Health Review Commission (OSHRC) 
is an independent agency charged with adjudicating contested citations and 
penalties brought against employers by the Occupational Safety and Health 
Administration of the Department of Labor (Labor). Labor is responsible for 
promulgating substantive safety and health standards, conducting workplace 
inspections and investigations, and prosecuting contested cases before admin- 
istrative law judges (ALJs) at OSHRC. If an inspection discloses alleged 
violations, a citation describing the violation is issued along with a notice of 
proposed penalties. An employer who disagrees with a citation or proposed 
penalty can file, within 15 days of receipt, a simple notice of contest. 
Ordinarily, Department of Labor lawyers must respond to the notice of contest 
with a relatively detailed complaint, and employers must set forth allegations 
of facts which serve as the basis for affirmative defenses. The case is then 
handled through a litigation process that provides for discovery, motion 
practice, formal hearings governed by the Federal Rules of Evidence,^ and 
written opinions. 

OSHRC also offers parties another path, that of "simplified proceed- 
ings" which modify significantly the litigation process.^ There are no plead- 
ings; pre-hearing discovery and motion practice are expressly discouraged; and 
interlocutory appeals of an ALJ*s rulings are not permitted. In lieu of pre- 
hearing discovery, the parties are required to engage in discussions with a goal 
of addressing settlement, narrowing issues in dispute, and developing an 
agreed statement of issues and facts. These unstructured discussions are 
supposed to occur within a reasonable time before a **conference^earing,** a 
hybrid procedure divided into two phases — a conference that can often operate 
as a dispute resolution tool and then an informal hearing that normally takes 
place on the same day. Under current OSHRC rules, any party may request a 
simplified proceeding (subject to certain subjecl-mailer limits) within 10 days 
after a notice of docketing is received, and any other party may veto use of the 
device. The vast majority of requests for simplified proceedings come from 
pro se respondents, with the Department of Labor h istorically vetoing most of 
these requests. Evidence suggests that where the simplified proceedings are 
agreed to — 5% or less of OSHRC's national caseload — settlements are 
common. 

While the basic concept of simplified proceedings is hardly contro- 
versial, putting itinto practice has been. Several commentators have expressed 
concerns about the "underutilization" of these proceedings, and called for 
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vesting in respondents or ALJs final authority for deciding whether to use them . 
Others caution that agreeing to use simplified proceedings could involve 
surrender of meaningful procedural rights at a point early in the case when one 
or more parties may be unaware of all the issues or evidence likely to be 
implicated. Some maintain that simplified proceedings are redundant since, in 
practice, they are not so different from the procedures that knowledgeable 
parties before OSHRC sometimes work out informally. 

The Conference does not now take a position on these issues, or on the 
effectiveness of current OSHRC procedures.^ Major shifts in the structure of 
OSHRC simplified proceedings would themselves give rise to new uncertain- 
ties and difficulties of implementation. They should be undertaken only after 
careful analysis of the procedural, legal, policy, and practical implications. In 
the meantime, the Conference urges the Department of Labor and OSHRC to 
take steps to expand the use and effectiveness of simphTied proceedings, 
especially those involving pro se respondents, as slated in the following 
recommendation. 

RECOMMENDATION 

1. The Occupational Safety and Health Review Commission (OSHRQ 
and the Department of Labor should develop rules or policies tailored to 
handling cases involving pro se parties of limited means in simple cases 
involving few alleged violations and low penalties. The Department of Labor 
should experiment selectively with what OSHRC has characterized as "simpli- 
fied proceedings" in order to gain a broader base of experience and to obtain 
a clearer picture of the kinds of cases suitable for (hose proceedings. Depart- 
ment of Labor attorneys should adopt a policy of promptly initiating discus- 
sions with pro se parties in an effort to narrow issues or resolve disputed 
matters. The Department should develop a set of criteria to assist its attorneys 
in deciding whether to request, or agree to requests seeking, use of simplified 
proceedings. OSHRC and the Department should also develop simplified 
paperwork, special pro se form answers and other documents, and other 
procedures to inform pro se parties more fully and thus enhance use of 
simplified proceedings. 

2. OSHRC should modify its simplified proceedings to encourage 
parties to make greater use of them. For example, OSHRC should facilitate 
exchanges of information via short- form or oral pleadings and limited discov- 
ery in some cases. OSHRC should also take steps to ensure that its administra- 
tive law judges (ALJs) regularly enforce its rule^ requiring parties in simplified 
proceedings to discuss simplification and settlement. 

3. OSHRC should continue the simplification of its procedures after 
study of the relevant issues and consultation with representatives of all affected 
interests, including the Department of Labor, employer associations, relevant 
bar committees, and unions. The objective should be greater use of the pre- 
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hearing conference through involvement of the presiding judge in the case. 
Pre-hearing conferences could result in settlement of all matters in controversy 
or an identification of those issues still requiring a hearing. If a hearing is found 
necessary , it should follow immediately and should be held before the ALJ who 
has identified the issues in controversy. 




Public members Ronald A. Cass and Elliott Bredhoff and senior fellow Frank 
M, Wozencraft enjoying the break at the December plenary session. 



' 29 CFR §2200.71 (1989). 

^ 29 CFR §§2200.202-.2n (1989). In addition, OSHRC's regulations provide for use 
of settlement judge procedures, §§29 CFR 2200.101 el scq. A recent study for the Conference also 
examined OSHRC*s use of this technique and concluded thai OSI]RC*s procedures in this regard 
were consistent with Conference Recommendation 88-5/*Agcncy Use of Settlement Judges," 1 CFR 
§305.88-5 (1990). Nothing contained herein is intended to dciraci from that recommendation. 

' The aforementioned study focused only on operation of settlement judge and simplified 
proceedings in certain cases before OSHRC. Further study may be useful to explore the operation 
of OSHRC's current adjudication procedures, including relevant simclural and policy issues. 

* 29 CFR §2200.206 (1989). 
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Recommendation 90-7 

Administrative Responses to Congressional Demands 

for Sensitive Information 

(Adopted December 18, 1990) 

The routine sharing of information between congressional commit- 
tees and administrative agencies constitutes one of the most important interac- 
tions between the political branches of our national government. The process 
of exchanging information affects the ability of the executive and legislative 
branches to carry out their constitutionally assigned tasks. The quality of 
Congress' legislative and oversight work often depends on agency informa- 
tion. The control of the disclosure of sensitive information also affects the ex- 
ecutive's ability to fulfill its functions. 

The Constitution of the United States operates only loosely as a set of 
restraints on the behavior of the political branches in disputes over information. 
Because it does not expressly acknowledge a congressional entitlement to 
information or an executive prerogative to withhold information, the Constitution 
provides less a set of clearly understood rules than a framework within which 
each branch articulates its asserted right to demand or withhold information. 

The judicial view regarding disputes over sensitive information 
between the political branches, as distilled from a very few opinions, respects 
elements of the views of both branches. While several cases imply what the 
Supreme Court's view mightbe/ there is no Supreme Court adjudication of any 
executive privilege dispute with Congress. Consequently, there is no opinion 
that resolves the principled contentions that such disputes involve. 

By all accounts, most congressional demands for information are 
handled without confrontation, and it is clear that agencies generally respond 
to requests by providing whatever information Congress is seeking. Moreover, 
the branches do have a strong and continuing interest in the success of their 
overall relationship, despite an institutional competitiveness that is augmented 
when the two branches are controlled by different parties. Nevertheless, 
serious contentious cases do arise, especially in areas of great concern to the 
public, and improved mechanisms for resolving such disputes would benefit 
both political branches, as well as the courts, which shy away from involve- 
ment in such cases. 

An understanding of the several factors that may affect the outcome 
of particular demands as well as the process by which a resolution is achieved 
is required if improvements are to be recommended for resolving information 
disputes in a way that enables both branches optimally to fulfill their constitu- 
tional functions. One major factor affecting the successful navigation of a 
dispute is the perceived stakes or interests of each branch. What is at stake for 
Congress is usually the performance of one of its primary functions. These 
include routine oversight, the contemplation of possible legislation, the review 
of nominations requiring the advice and consent of the Senate, or the investi- 
gation of possible official wrongdoing. The executive's desire to control the 
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dissemination of informalion is likely to result also from a predictable set of 
concerns. These include protecting national defense and foreign policy secrets, 
protecting trade secrets or confidential commercial or financial information, 
protecting the candor of presidential communications or intrabranch policy 
deliberations, preventing unwarranted invasions of personal privacy, whether 
of government officials, employees, or private persons, and protecting the in- 
tegrity of law enforcement investigations and proceedings. In some cases, the 
executive may regard such information as sensitive, meaning that its disclosure 
could compromise the capacity of the executive branch to discharge its 
constitutional or statutory responsibilities. Disputes over information often 
have a purely political basis as well. Congress may seek information in an 
effort to gain particular political advantage; the exccu ti ve may seek to withhold 
such information to cover up mistakes. 

The prospects for a nonconfrontationai resolution are good if the 
branches perceive that a particular dispute boils down to a contest only between 
Congress* ability to fulfill one of its primary missions and the executive's 
ability to protect one of the routine concerns mentioned, rather than a 
fundamental readjustment in the institutional power of each branch in relation 
to the other. Accommodation is possible in such a situation because several 
intermediate arrangements exist between complete disclosure or complete 
non-disclosure that allow for a balance of the branches* competing interests. 

Among the intermediate arrangements available for settlement of a 
dispute are: (1) the release of information by the executive in timed stages that 
allow it to conclude a law enforcement investigation or policymaking process 
without premature scrutiny; (2) the release of information under protective 
conditions ranging from Congress* promise to maintain confidentiality to 
congressional inspection of the materials requested while they remain in 
executive custody; (3) the release of requested information in expurgated or 
redacted form; or (4) the release of the requested information in the form of 
prepared summaries. 

Important, however, to the resolution of disputes along these lines is 
the formation of a new operational process or arrangement. Under this 
arrangement, each branch would retain the formal authority to assert in legal 
proceedings what it believes to be its constitutional prerogatives concerning 
the control of information. At the same time, the arrangement would contain 
agreements aimed at steering negotiations away from categorical questions of 
prerogative and toward the pragmatic resolution of immediate disputes. 
Toward that end, an arrangement should specify at least those interests in the 
control of the informalion that each branch could invoke in negotiations, a 
commitment to invoke those interests in highly specific terms should disputes 
arise, and a commitment to explore in negotiation how the interests of each 
branch would be advanced or harmed in the particular dispute by the use of 
various compromise strategies attempted in the past. 

The scope of the new arrangement should include both executive and 
independent agencies. There is nothing in the constitutional relationship — as 
distinguished from the statutory relationship — between administrative agen- 
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cies and either Congress or the President that suggests thai labeling an agency 
as executive or independent yields greater or lesser authority for the President 
to control agency information or greater or lesser authority for Congress to 
demand information. In addition, the arguments for and against the sharing of 
information do not vary depending on the structure of the agency that holds the 
information. 

Congress might also consider placing in one office the responsibility 
of coordinating the negotiation of disputes with the executive over informa- 
tion. This would be akin to the practice of the executive branch with respect 
to the Office of Legal Counsel at the Department of Justice, which stores infor- 
mation regarding the resolution of disputes and provides counsel to agencies 
embroiled in disclosure disputes. At a minimum, Congress ought to more 
regularly familiarize its members with the information and counsel that the 
Office of Senate Legal Counsel and the General Counsel lo the Clerk of the 
House of Representatives can provide to committees thai are engaged in 
disputes over information. Congress should consider alternative means for 
resolving particularly controversial cases in addition to the current criminal 
contempt procedures. Alternatives could range from third-party mediation to 
referral to other agencies or to less draconian judicial procedures. 

RECOMMENDATION 

1. Congress and the President should create an on-going process for 
negotiating the conditions under which sensitive information^ in the agencies 
should be disclosed to or withheld from Congress. 

2. This operational arrangement should seek to achieve improved 
cooperation and relations between the executive and Congress. Specifically, 
the executive should respect Congress' legitimate legislative and oversight 
interests, including the pressure of time and the need to have information im- 
mediately available. In return. Congress should respect the executive's 
legitimate interests including, for example, protection of confidentiality in 
matters pertaining to presidential communications, national secmity, civil and 
criminal law enforcement, personal privacy and commercial confidentiality, 
and the free flow of staff advice that might be inhibited by outside scrutiny of 
deliberative documents. However, both branches should invoke these interests 
only in highly specific terms and should commit themselves to explore in 
negotiation how the interests of the branches could be reconciled. In designing 
this arrangement. Congress and the executive should consider adding mecha- 
nisms for dispute resolution beyond the negotiations and discussions that 
currently take place. 

3. Such an arrangement need not require legislation, but should be 
memorialized in some fashion. Counsel of both Houses of Congress and the 
Office of Legal Counsel in the Department of Justice should retain information 
concerning the informal resolution of disclosure disputes. Appropriate consid- 
eration should also be given to roles these Counsel can play as sources of advice 
regarding disputes over sensitive information. 
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4. In addition, Congress should consider esuiblishing procedures for 
resolving impasses over congressional access lo sensitive agency information 
which could be invoked to help resolve exceptional cases as an alternative to 
contempt proceedings.^ 

5. No general distinction should be made between executive and 
independent agencies for the treatment of contested information for resolving 
disputes over sensitive information. 




Arthur Earl Bonfield, public member, asking a question at the December 
plenary session as senior fellow Victor G, Rosenblum listens. 



> See US. V. Nixon, 4\^ U.S. 683 (1974) which held ihat ihe executive has a constitu- 
tionally based privilege to withhold information, the release of which would impede the perfonnance 
of executive branch responsibilities. See also McGrain v. Dougherty^ 273 U.S. 135 (1927), which 
recognized a constitutionally implied power of congressional investigation and said further that 
Congress need not have before it a specific legislative purpose in order to trigger iu investigative 
authority. 

^ Sensitive infonmation is deflned as information whose public disclosure could compro- 
mise the capacity of the executive to discharge its constitutional or statutory responsibilities. 

' An example worth consideration might be a declaratory judgment procedure that could 
be invoked by Congress or the agency after the exhaustion of informal means — such as negotiations 
between the congressional committee leadership and the agency head — for resolving disputes in 
which some type of adjudication appears unavoidable. (To avoid constitutional problems, any 
action brought by an agency under this proposal should be filed against the congressional employee 
who served the subpoena in question.) In addition, particularly controversial cases might be referred 
for resolution to in camera panels consisting of retired federal judges, members of Congress, or 
executive branch officials. Other disputes might be avoided by designating an issue of controversy 
for study by the General Accounting Office. 
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Recommendation 90-8 

Rulemaking and Policymaking in the Medicaid 

Program 

(Adopted December 18, 1990) 

The Medicaid program is a joint federal/state health and long term 
care insurance program for eligible poor persons in the United States.* The 
Health Care Financing Administration (HCFA), in the Department of Health 
and Human Services (HHS), administers the Medicaid program at the federal 
level. The states have primary responsibility for implementing the Medicaid 
program. To participate in the Medicaid program and receive federal financial 
participation in state Medicaid expenditures, stales must submit a plan to 
HCFA detailing how the state will comply with federal statutory and regulatory 
requirements in the design and implementation of its Medicaid program. The 
relationship between HCFA and the states in the administration of Medicaid 
has been complicated in recen t years by the volume and complexity of congres- 
sionally-mandated program changes and HCFA's reluctance or inability to 
promulgate implementing regulations, policies, or other guidance in a timely 
manner. This recommendation addresses the relationship between Congress, 
HCFA and the states in the administration of the Medicaid program and, in 
particular, suggests changes to promote a more effective rulemaking and 
policymaking process and more efficient implementation of rules and policies. 

Since 1981, Congress has almost annually made a large number of 
changes in the Medicaid program. Of primary concern is that Congress, in 
annual budget legislation (often in the last days of a session), has either made 
the expansion of benefits effective regardless of whether or not HCFA 
promulgates implementing regulations or other guidance by a certain date or 
has made the expansion effective immediately.^ These provisions place a great 
burden on HCFA to issue rules, policies, or other guidance at an accelerated 
pace and, due to this time pressure, as well as HCFA*s reluctance or inability 
to promulgate implementing regulations and policies, slates are often forced to 
implement program changes without federal guidance. If Congress has 
directed states to proceed without HCFA guidance, HCFA may still want states 
to proceed according to its interpretation of the statutory policy. HCFA may 
issue rules or, more likely, policy guidance on the matter. While HCFA does 
promulgate legislative rules pursuant to §553 of the APA,^ it more often issues 
interpretative or procedural rules in its manuals for slates, such as the State 
Medicaid Manual, HCFA also issues policy guidance through serially num- 
bered program memoranda or letters, often from its regional offices to states. 

To implement congressionally-mandated program changes or HCFA 
rules and policies, states must take specific steps. At the very least, they must 
submit a plan amendment to HCFA that outlines how the state agency will 
implement the federal policy change. HCFA must approve or disapprove the 
state plan amendment within 90 days or request additional information — a step 
which starts another 90-day period on HCFA action on the plan amendment 
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from the time HCFA receives the information from the state. A state may 
obtain reconsideration of HCFA*s disapproval of a plan amendment by HHS 
within 60 days and then judicial review in the United Slates Court of Appeals 
for the circuit in which the state is located. A plan amendment which expands 
eligibility, services, or payment is effective no earlier than the first day of the 
quarter in which the proposed plan amendment is submitted and states may 
receive federal financial participation back to that date. To protect their rights 
to the federal payment under congressional appropriations legislation for the 
Medicaid program, states sometimes expend funds for expanded benefits and 
other program changes requiring additional funds, upon submitting a proposed 
plan amendment to HCFA. However, states are subject to HCFA-imposed 
penalties in certain circumstances. One such action is a "disallowance action" 
in which HCFA retrospectively disallows the federal payment for state Med- 
icaid expenditures on grounds that a particular expenditure did not meet federal 
requirements. In addition, under the Medicaid quality control system, claims 
paid on the basis of determ inations regarding eligibi lity of beneficiaries that are 
later found to be contrary to federal policy can be viewed as errors for purposes 
of calculating the error rate penalty which reduces federal payment to the 
states. 

In recent years, HCFA has, as a general matter, had difficulty 
promulgating its rules and policies in a timely manner. These delays have 
imposed hardships on slates that are required by Congress to implement 
statutory changes regardless of whether HCFA promulgates regulations. Where 
HCFA has failed to issue rules or policy, does not act expeditiously on a state's 
plan amendment to implement a congressionally-mandated change, or pro- 
mulgates new rules or policies strictly interpreting a legislative program 
change, states are at risk of having to return the federal payment if HCFA 
determines that a state's proposed plan amendment inaccurately implements 
the statutory change. 

Problems in HCFA rulemaking are further complicated by the persist- 
ing dilemma of whether agency rules and policies are legislative rules requiring 
§553 notice-and-comment rulemaking procedures. In this regard, Recommen- 
dation 76-5 of the Administrative Conference could be a useful approach to 
HCFA rule and policymaking.'* This recommendation urges agencies to 
publish and seek comment on all significant interpretative rules of general 
applicability before promulgation or, at least, seek comment on such rules and 
policy statements after promulgation . The use of negotiated rulemaking, based 
on recommendations of the Conference, might also be useful for program 
changes amenable to negotiation between HCFA and the states as well as 
providers and beneficiaries.^ 

This recommendation seeks to resolve the difficulties in the HCFA 
rulemaking and policymaking process which have complicated the administra- 
tion of the Medicaid program by urging HCFA to issue rules and policy state- 
ments promptly, to complete interim final rulemakings without delay, to make 
rules and those policies readily accessible to the public, and to refrain from 
penalizing states that must implement congressional ly mandated changes and 
have properly submitted a proposed plan amendment. 
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This recommendation also urges Congress to consider the conse- 
quences of imposing statutory deadlines on implementing statutory changes, to 
consult with HCFA and the states before enacting program changes, and to 
allow states sufficient time to engage in appropriate rulemaking procedures. 
The Conference especially urges Congress to examine the Medicaid program 's 
daunting complexity with a view toward making eligibility, scope of benefits, 
and payment requirements more comprehensible for beneficiaries and provid- 
ers and easier for states to administer. At present, the Medicaid statute has 
become unduly complex because of the annual overlay of new statutory 
amendments in these areas. A recodification of Title 19 of the Social Security 
Act, the Medicaid statute, is urgently needed to make the statute and the 
numerous amendments enacted in the last decade more comprehensible. 

In view of the complexity of the Medicaid program and the lack of 
understanding among Congress, HCFA, and states, as well as provider and 
beneficiary representatives, of one another ' s respective positions regarding the 
need for statutory changes in the Medicaid program and the difficulties in the 
implementation of these changes, it would be advisable to convene a confer- 
ence on rulemaking and policymaking in the Medicaid program. 




Chief Immigration Judge William R. Robie, rear, and public member Arthur 
B. Culvahouse, Jr., right, ponder point public member David C. Vladeck is 
emphasizing at the December plenary session. 
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RECOMMENDATION 

Ao Recommendations to HCFA, 

1. When Congress makes any changes to the Medicaid program, 
HCFA should act promptly to issue rules, policies, and other guidance 
implementing such changes. Insofar as resource constraints necessitate 
making choices about the priority in issuing rules and policies, priority should 
be given to program changes which Congress has identified for prompt 
implementation or where agency guidance is particularly necessary for their 
implementation.*^ 

2. Where HCFA finds it necessary to promulgate an interim final rule 
to implement Medicaid program changes, HCFA should permit a subsequent 
comment period and should avoid delays in publishing its response to the 
comments and any modification of the rule.'' 

3. HCFA should ensure that all rules and policies affecting the 
administration of the Medicaid program — whether promulgated pursuant to 
§553 of the APA or issued in the form of manuals, program memoranda, or 
letters to stales — are readily available to the public at convenient locations.* 
HCFA should also publish an updated list of such materials in the Federal 
Register quarterly.^ 

4. 

a) When Congress requires slates to implement Medicaid program 
changes, HCFA should not penalize states in a disallowance action or impose 
an error rate penalty if the state has incurred greater Medicaid expenditures 
than a subsequently issued HCFA rule or policy would otherwise allow. This 
recommendation applies only where Congress mandates that stales change 
their Medicaid programs with or without HCFA guidance, and where, in the 
absence of such guidance, a state has submitted a state plan amendment 
reflecting a reasonable interpretation of the statute to implement the change. 

b) Where HCFA issues rules, policies, or other guidance resulting in 
a program change, it should provide a reasonable grace period (in which 
penalties are not imposed for noncompliance) to enable states to comply with 
the new HCFA requirements. This recommendation does not apply where 
such guidance, in essence, only tracks the statutory language. As a general 
matter, HCFA should avoid retroactive program changes, 

B. Recommendations to Congress. 

1. In view of the Medicaid program's daunting complexity with 
regard to eligibility, scope of benefits, and payments to states and providers, 
Congress should seek to simplify and clarify these program areas in the 
Medicaid statute, so far as practicable, to make the program more comprehen- 
sible for beneficiaries and providers and easier for states to administer. Before 
enacting changes in the Medicaid program. Congress should consult with all 
parties (particularly HCFA and the states) knowledgeable about the complexi- 
ties of implementing proposed program changes. Congress should avoid 
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reliance on last-minute budget reconciliation negotiations to make major 
Medicaid program changes without having first obtained a clear understanding 
of how HCFA and the states can implement these changes. 

2. Before establishing statutory deadlines for implementing legisla- 
tive changes in the Medicaid program, Congress should consider whether such 
deadlines allow HCFA and the states adequate time to promulgate the requisite 
rules or policies and to take other necessary steps for their proper implemen- 
tation. Where Congress mandates a complex program change to be imple- 
mented at the state level, it should allow states reasonable time to make 
necessary adjustments (e.g., state legislative action or state rulemaking proce- 
dures) before the changes become effective. 



* Social Security Amendmenls of 1965. Pub. L. No. 89-97. 79 Stat. 286 (codified as 
amended as 42 U.S.C. §§13%-1396s (1982 & Supp. V 1987). 

^ See. e.g.. Deficit Reduaion Act of 1984. §2361(d)(l).Pub. L. No. 98-369. 98 SUL 494. 
1104 (1982 & Supp. V 1987); Consolidated Omnibus Budget Reconciliation Act of 1985. §9501. 
100 Stat 201. 42 U.S.C. § 1396a (Supp. V 1987); Omnibus Budget Reconciliation Act of 1986. Pub. 
L. No. 99-509. 100 Stat. 1984 (1986); Medicare Catastrophic Coverage Act of 1988, §301. Pub. L. 
No. 100-360. 102 Stat 748-64; Omnibus Budget Reconciliation Act of 1989, §§6401 et seq.. Pub. 
L. No. 101-239. 103 Stat. 2106. 2258 (1989); and Omnibus Budget Reconciliation Act of 1990. Pub. 
L. No. 101-508. Novembers. 1990. 

' In 1971. HHS announced that it would observe notice-and-comment mlemaking pro- 
cedures under §553 of the Administrative Procedure Act (APA). notwithstanding the exemption in 
§553(a)(2) for mies concerning government benefits. 

* ACUS Recommendation 76-5. "Interpretative Rules of General Applicability and 
Statcmenu of General Policy." 1 CFR §305.76-5. 

* ACUS Recommendations 82-4 and 85-5. "Procedures for Negotiating Proposed 
Regulauons." 1 CFR §§305.82-4. 85-5. 

* ACUS Recommendation 87-1. "Priority Seuing and Management of Rulemaking by 
the Occupational Safety and Health Administration." 1 CFR §305.87-1. offers several suggestions 
as to priority setting and management of the rulemaking process that may be useful to HCFA. 

"^ The Administrative Conference is currently undertaking a study of agency use of 
interim final rules. 

' HCFA should devote greater attention to implementing its own salutary regulation in 
this regard. 42 CFR §431.18. 

' See ACUS Recommendaiion 87-8, "National Coverage Dctcnninalions Under the 
Medicare Program," 1 CFR §305.87-8 and Recommendation 89-1 , "Peer Review and Sanctions in 
the Medicare Program." 1 CFR §305.89-1. 
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APPENDIX F- 
CONFERENCE PUBLICATIONS 



The following materials published by the Office of the Chairman are 
sold by the U.S. Government Printing Office. To order call (202)783-3238. 

During 1990 two new books, Negotiated Rulemaking Source- 
book and Drafting Federal Grant Statutes were published. The negoti- 
ated rulemaking volume is a step-by-step manual for conducting negotiated 
rulemaking proceedings, supplemented by sample agency documents and 
collected articles. The federal grant statutes volume provides grant advice for 
congressional staff, agency legislative counsel, lobbyists, or others involved in 
drafting grant-related legislation. 

Previously published works include Sourcebook: Federal Agency 
Use of Alternative Means of Dispute Resolution, containing informa- 
tion on ADR in general, specific dispute resolution techniques, federal agency 
policies and practices, various forms and procedures, and implementation 
considerations; Agency Arbitration, Constitutional and Statutory Is- 
sues, S tudies in Administrative Law and Procedure 88- 1 , containing reports by 
Harold H. Bruff and Richard K. Berg, the text of Recommendations 86-3 and 
87-5, the text of S. 2274, Chairman Breger's testimony before the House 
Judiciary Committee, and a copy of a brochure describing the Conference's 
ADR activities. 

Reprints of an indexed bibliography [Administrative Conference of 
the United States: A Bibliography 1968-1986, 39 Administrative Law 
Review 245 (Spring 1987)] are available upon request from the Office of the 
Chairman. The following list includes agency-sponsored reports and articles 
printed during 1990. 

Administrative Conference of the United States, 1989 Recommendations 
and Reports. 

Administrative Conference of the United States, Drafting Federal Grant 
Statutes, Studies in Administrative Law and Procedure 90-1. 

Administrative Conference of the United States, Multi-Member Inde- 
pendent Regulatory Agencies: A Preliminary Survey of Their 
Organization, 1990. 

Administrative Conference of the United States, Negotiated Rulemaking 
Sourcebook, 1990. 
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Anderson, David R. and Stockton, Diane M., Ombudsmen in Federal 
Agencies: The Theory and the Practice, 1990 ACUS 

Recommendation 90-2: "The Ombudsman in Federal Agencies," 1 CFR 
§305.90-2. 

Anthony, Robert A., Which Agency Interpretations Should Bind Citizens 
and the Courts? 7 Yale J. on Reg, 1 (1990). 

Baram, Michael, Risk Communication by Regulatory Agencies in 

Protecting Health, Safety, and the Environment, 1990 ACUS 



Recommendation 90-3: "Use of Risk Communication by Regulatory 
Agencies in Protecting Health, Safety and the Environment,*' 1 
CFR §305.90-3. 

Berg, Richard K., Conflict of Interest Requirements for Members of 
Federal Advisory Committees, 37 Federal Baj^ News & J. 396 
(September 1990). 

Bloch, Frank S., The Use of Medical Personnel in Social Security 

Disability Determinations, 1989 ACUS 731. 
Recommendation 90-4: "Social Security Disability Program Appeals 

Process: Supplementary Recommendation," 1 CFR §305.90-4. 

Crowell, Eldon H. and Pou, Charles Jr., Appealing Government Contract 
Decisions: Reducing the Cost and Delay of Procurement Litiga- 
tion with Alternative Dispute Resolution Techniques, 49 Maryland 
L. Rev. 183(1990). 

Edies, Gary and Bowers, Michael, Are They More Virtuous Today? A 
Focus on Government Ethics, 37 Federal Bak News & J. 378 
(September 1990). 

Fallon, Richard, /mpo^m^ Civil Money Penalties for Violations of 

Federal Aviation Regulations: Implementing a Fair and Effective 
System, 1990 ACUS . 

Recommendation 90-1: "Civil Money Penalties for Federal 
Aviation Violations," 1 CFR §305.90-1 

Kinney, Eleanor D., Rule and Policy Making for the Medicaid Program: 

A Challenge to Federalism, 1990 ACUS . 

Recommendation 90-8: "Rulemaking and Policymaking in the Medicaid 

Program," 1 CFR §305.90-8. 

Lubbers, Jeffrey S., Risk Regulation at the Federal Level: Administra- 
tive Procedure Constraints and Opportunities, 1 Risk — ^Issues in 
Health Safety 43 (Winter 1990). 
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Luneburg, William, The Federal Personnel Complaint, Appeal, and 
Grievance Systems: A Structural Overview and Proposed 
Revisions, 78 Ken. L. J. 1 (1989-90). 

Martin, David A., Reforming Asylum Adjudication: On Navigating the 
Coast of Bohemia, 138 U. of Pa. L. Rev. 5 (May 1990). 

Mullins, Morell E., The Use of Settlement Judges and Simplified 
Proceedings in Enforcement Actions Before the Occupational 
Safety & Health Review Commission, 1990 ACUS . 

Recommendation 90-6: "Use of Simplified Proceedings in Enforcement 
Actions Before the Occupational Safely and Health Review 
Commission/' 1 CFR §305-90-6. 

Murphy, Brian C, International Law Issue: Global Harmonization, An 
Introduction, 37 Federal Bar News & J. 135 (March/April 
1990). 

Perritt, Henry H., Jr., Federal Agency Electronic Records Management 
and Archives, 1990 ACUS 

Recommendation 90-5: "Federal Agency Electronic Records Manage- 
ment and Archives," 1 CFR §305.90-5. 

Perritt, Henry H., Jr. Federal Electronic Information Policy, 63 Temple 
L. Rev. 201 (1990). 

Pou, Charles Jr., The Administrative Conference: An "Auxiliary Precau- 
tion'* of the American System, 4 Cdn. J. of Admin. Law & 
Practice 57 (1990) 

Pritzker, David M., Working Together for Better Regulations, 5 Natural 
Resources & Environment 29 (Fall 1990). 

Schuck, Peter F. and Elliott, E. Donald, To the Chevron Station: An 

Empirical Study of Federal Administrative Law, 1990 ACUS . 



Shane, Peter, Negotiating for Knowledge: Administrative Responses to 

Congressional Demands for Information, 
Recommendation 90-7: "Administrative Responses to Congressional 

Demands for Sensitive Information," 1 CFR §305.90-7. 

Shapiro, Sidney A., Biotechnology and the Design of Regulation, 17 
EcoL. L. Qtly. 1 (1990). 

Summary of Proceedings of the Seminar on Dispute Resolution Under the 
Canada-United States Free Trade Agreement, 26 Stanford J. 
Intl. L. 153 (1990). 

99 




Council member Richard C. Breeden 
commenting on an issue at the December 
plenary session. 



Justice Sandra Day O'Connor 
listening to speaker at the June 
plenary session after swearing in 
Council member Constance Barry 
Newman, 





Government member William R. Albrecht raising an issue at the Securities and 
Financial Market Regulation colloquy. 
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APPENDIX G - BYLAWS Of THE 
ADMINISTRATIVE iCQNFERENCE 



TITLE 1, CODE OF FEDERAL REGULATIONS, PART 302* 

§302,1 Establishment and Objective 

The Administrative Conference Act, 5 U.S.C. §§571 etseq,, 78 Stat, 
615 (1964), authorized the establishment of the Administrative Conference of 
the United States as a permanent, independent agency of the federal govern- 
ment. The purpose of the Administrative Conference is to improve the 
administrative procedure of federal agencies to the end that they may fairly and 
expeditiously carry out their responsibilities to protect private rights and the 
public interest. The Administrative Conference Act provides for the member- 
ship, organization, powers, and duties of the Conference. 



§302.2 Membership 

(a) General 

(1) Each member is expected to participate in all respects according 
to his own views and not necessarily as a representative of any agency or other 
group or organization, public or private. Each member (other than a member 
of the Council) shall be appointed to one of the standing committees of the 
Conference. 

(2) Each member is expected to devote personal and conscientious 
attention to the work of the Conference and to attend plenary sessions and 
committee meetings regularly. When a member has failed to attend two 
consecutive Conference functions, either plenary sessions, committee meet- 
ings, or both, the Chairman shall inquire into the reasons for the non- 
attendance. If not satisfied by such reasons, the Chairman shall: (i) in the case 
of a Government member, with the approval of the Council, request the head 
of the appointing agency to designate a member who is able to devote the 
necessary attention, or (ii) in the case of a non-government member, with the 
approval of the Council, terminate the member's appointment, provided that 



*As revised June 15, 1989. 
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where the Chairman proposes to remove a non-govcrnmcnt member, the 
member first shall be entitled to submit a written slatcmeni to the Council. The 
foregoing does not imply that satisfying minimum attendance standards 
constitutes full discharge of a member's responsibilities, nor does it foreclose 
action by the Chairman to stimulate the fulfillment of a member's obligations. 

(b) Terms of Non-Government Members 

Non-Government members are appointed by the Chairman with the 
approval of the Council. One-half of the non-Government memberships shall 
be filled by appointments made on or after July 1 of each year, and each term 
will expire on June 30 of the second year thereafter. To avoid shortening the 
term of any non-Government member in service as of the effective date of this 
paragraph, the Chairman shall, by random selection, designate one-half of the 
non-Government members to serve terms terminating on June 30, 1988, and 
the other half to serve terms terminating on June 30, 1989. No non-Govern- 
ment members, other than senior fellows, shall at any time be in continuous 
service beyond four full terms. 

(c) Eligibility and Replacements 

(1) A member designated by a federal agency shall become ineli- 
gible to continue as a member of the Conference in that capacity or under that 
designation if he leaves the service of the agency or department. Designations 
and re-designations of members shall be filed with the Chairman promptly. 

(2) A person appointed as a non-Government member shall become 
ineligible to continue in that capacity if he enters full-time government service. 
In the event a non-Government member of the Conference resigns or become 
ineligible to continue as a member, the appointing authority shall appoint a 
successor for the remainder of the term. 

(d) Alternates 

Members may not act through alternates at plenary sessions of the 
Conference. Where circumstances justify, a suitably informed alternate may 
be permitted, with the approval of a committee, to participate for a member in 
a meeting of the committee, but such alternate shall not have the privilege of 
a vote in respect to any action of the committee. Use of an alternate does not 
lessen the obligation of regularpersonal attendance set forth in paragraph (a)(2) 
of this section, 

e) Senior Fellows 

TheChairmanmay,with the approval of the Council, appoint persons 
who have served as members of the Conference for eight or more years, or 
former Chairmen of the Conference, to the position of senior fellow. The terms 
of senior fellows shall terminate at 2-year intervals in even-numbered years. 
Senior fellows shall have all the privileges of members, but may not vote, 
except in committee deliberations, where the conferral of voting rights shall be 
at the discretion of the committee chairman. 
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(f) Special Counsels 

The Chairman may, with the approval of the Council, appoint persons 
who do not serve under any of the other offical membership designations, to the 
position of special counsel. Special counsels shall advise and assist the 
membership in areas of their special expertise. Their terms shall terminate at 
2-year intervals in odd-numbered years. Special counsels shall have all the 
privileges of members, but may not vote, except in committee deliberations, 
where the conferral of voting rights shall be at the discretion of the committee 
chairman. 

§302.3 Committees 

The Conference shall have the following standing committees: 

1. Committee on Adjudication; 

2. Committee on Administration; 

3. Committee on Governmental Processes; 

4. Committee on Judicial Review; 

5. Committee on Regulation; and 

6. Committee on Rulemaking. 

The activities of the committees shall not be limited to the areas 
described in their titles, and the Chairman may redefine the responsibilities of 
the committees and assign new or additional projects to them. With the 
approval of the Council, the Chairman may establish special ad hoc commit- 
tees and assign special projects to such committees. The Chairman shall 
coordinate the activities of all committees to avoid duplication of effort and 
conflict in their activities. 

§302.4 Liaison Arrangements 

The Chairman may, with the approval of the Council, make liaison ar- 
rangements with representatives of the Congress, the judiciary, federal agen- 
cies that are not represented on the Conference, and professional associations. 
Persons appointed under these arrangements shall have all the privileges of 
members, but may not vote, except in committee deliberations, where the 
conferral of voting rights shall be at the discretion of the committee chairman. 

§302.5 Avoidance of Conflicts of Interest 

(a) Disclosure of Interests 

(1) Non-Government members (including senior fellows) may be 
deemed to be special government employees within the meaning of 18 U.S.C. 
§202 and subject to the provisions of sections 201-224 of Title 18, United States 
Code, in accordance with their terms. The Chairman of the Conference is 
authorized to prescribe requirements for the filing of statements of employ- 
ment and financial interests necessary to comply with Part III of Executive 
Order 1 1,222, as amended, or any successor Presidential or statutory require- 
ment. Without conceding the correctness of the view that non-Government 
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members are special Government employees, the Conference has chosen to 
adopt the bylaw provisions that follow in order to eliminate whatever uncer- 
tainties might otherwise exist concerning the propriety of participation in 
Conference proceedings. 

(2) In addition to complying with any requirement prescribed by 
statute or Executive order, each member, public or governmental, shall, upon 
appointment to the Conference and annually thereafter, file a brief general 
statement describing the nature of his or her practice or affiliations, including, 
in the case of a member of a partnership, a general statement about the nature 
of the business or practice of the partnership, to the extent that such business, 
practice, or affiliations might reasonably be thought to affect the member's 
judgment on matters with which the Conference is concerned. (For example, 
a member might state that he or she represents employers or unions before the 
National Labor Relations Board, broadcasters before the Federal Communica- 
tions Commission, or consumer groups before agencies and courts.) The 
Chairman will include with the agenda for each plenary session a statement 
calling to the attention of the members the requirements of this section. Each 
member who believes the content of the agenda calls for disclosure additional 
to that already on file will file an amended statement concerning his or her 
interests. Current statements of all members will be open to public inspection 
at the Office of the Chairman and will be readily available at any plenary 
session. Except as provided in paragraph (b). members may vote or participate 
in matters before the Conference without additional disclosure of interest. 

(b) Disqualifications 

(1) In accordance with 18 U.S.C. §208 a member shall not, except as 
provided in paragraphs (b)(2) or (3) of this section, vole or otherwise partici- 
pate as a member in the disposition of any particular matter of Conference 
business, including the adoption of recommendations and other statements, in 
which, to his or her knowledge, the member has a financial interest. For 
purposes of this paragraph (b) a member is deemed to have a financial interest 
in any particular matter in which the member, the member's spouse, minor 
child, partner, organization in which the member is serving as officer, director, 
trustee, partner, or employee, or any person or organization with whom he or 
she is negotiating or has any arrangement concerning prospec live employment, 
has a financial interest. 

(2) Notwithstanding paragraph (b)(1) of this section, a member may, 
at any stage of Conference consideration and without further disclosure, 
participate and vote on a proposed recommendation or other Conference 
statement or action relating to the procedure of any Federal agency or agencies, 
where the Conference action is not directed to and is unlikely to affect the sub- 
stantive outcome of any pending judicial matter or administrative proceeding 
involving a specific party or parties (other than the United States) in which to 
his knowledge he has a financial interest. The Conference determines pursuant 
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to 18 U.S.C. §208(b) ihal in such a case any financial interest which the 
member may have in the matter before the Conference is too remote to affect 
the integrity of the member's service to the Conference. 

(3) Where a member believes that he or she is or may be disqualified 
from participating in the disposition of a matter before the Conference under 
the provisions of this subsection, the member may advise the Chairman of the 
reason for his or her possible disqualification, including a full disclosure of the 
financial interest involved. If the Chairman determines in writing pursuant to 
18 U.S.C. 208(b) that the interest is not so substantial as to be likely to affect 
the integrity of the member's service to the Conference* the member may, upon 
receipt of such determination, vote and otherwise participate in the disposition 
of the matter. 

§302.6 General 

(a) Meetings 

All sessions of the Assembly shall be open to the public. Privileges 
of the floor, however, extend only to members of the Conference, to senior 
fellows, to liaison representatives, to consultants and staff members insofar as 
matters on which they have been engaged are under consideration, and to 
persons who, prior to the commencement of the meeting, have obtained the 
approval of the Chairman and who speak with the unanimous consent of the 
Assembly. 

(b) Quorums 

A majority of the members of the Conference shall constitute a 
quorum of the Assembly; a majority of the Council shall constitute a quorum 
of the Council. 

(c) Separate Statements 

(1) A member who disagrees in whole or in part with a recommen- 
dation adopted by the Assembly is entitled to enter a separate statement in the 
record of the Conference proceedings and to have it set forth with the official 
publication of the recommendation in the Federal Register. A member's 
failure to file or join in such a separate statement docs not necessarily indicate 
his agreement with the recommendation. 

(2) Notification of intention to file a separate statement must be 
given to the Executive Secretary not later than the last day of the plenary 
session at which the recommendation is adopted. Members may, without 
giving such notification, join in a separate statement for which proper notifi- 
cation has been given. 

(3) Separate statements must be filed within 10 days after the close 
of the session, but the Chairman may extend this deadline for good cause. 
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(d) Amendment of Bylaws 

The Conference may amend the bylaws provided that 30 days* notice 
of the proposed amendment shall be given to all members of the Assembly by 
the Chairman. 

(e) Procedure 

Robert's Rules of Order shall govern the proceedings of the Assembly 
to the extent appropriate. 




Judges Williams, Jerre S. Williams, Judge, U.S, Court of Appeals for the Fifth 
Circuit on left, and Stephen F. Williams, Judge, U.S. Court of Appeals onright, 
engaged in conversation at the June plenary session. 



106 



APPENDIX H - 

THE ADMINISTRATIVE 

CONFERENCE ACT 



TITLE 5, UNITED STATES CODE, CHAPTER 5 
Subchapter III"Admiinistrative Conference of the United States* 

§571. Purpose 

It is the purpose of this subchapter to provide suitable arrangements 
through which federal agencies, assisted by outside experts, may cooperatively 
study mutual problems, exchange information, and develop recommendations 
for action by proper authorities to the end that private rights may be fully 
protected and regulatory activities and other federal responsibilities may be 
carried out expeditiously in the public interest. 

§572. Defmitions 

For the purpose of this subchapter- 

(1) "administrative program" includes a federal function which 
involves protection of the public interest and the determination of rights, 
privileges, and obligations of private persons through rule making, adjudica- 
tion, licensing, or investigation, as those terms are used in subchapter II of this 
chapter, except that it does not include a military or foreign affairs function of 
the United States; 

(2) "administrative agency" means an authority as defined by sec- 
tion 551(1) of this title; and 

(3) "administrative procedure" means procedure used in carrying 
out an administrative program and is to be broadly construed to include any 
aspect of agency organization, procedure, or management which may affect 
the equitable consideration of public and private interests, the fairness of 
agency decisions, the speed of agency action, and the relationship of operating 
methods to later judicial review, but does not include the scope of agency re- 



*Public Law 88-499, August 30. 1964. 78 Slat. 615; as codified by Public Law 89-554. 
September 6, 1966. 80 Sui. 388-390; as amended by Public Law 92-526. §1, Oaober 21. 1972. 86 
Stat. 1048; as amended by Public Law 95-293. §1 (a). June 13. 1978. 92 Slat. 317; as amended by 
Public Law 97-258 §3(a)(l); as amended by Public Law 97-330. October 15. 1982. 96 Stat. 1618; 
Septemberl3, 1982, 96 Stat. 1062; as amended by Public Law 99- 170. October 14. 1986, lOOSut 
1198; as amended by Public Law 101-422. October 12. 1990. 104 Stat. 910. 
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sponsibility as established by law or matters of substaniivc policy committed 
by law to agency discretion. 

§573. Administrative Conference of the United States 

(a) The Administrative Conference of the United States consists of 
not more than 101 nor less than 75 members appointed as set forth in subsection 
(b) of this section. 

(b) The Conference is composed of— 

(1) a full-time Chairman appointed for a 5-year term by the Presi- 
dent, by and with the advice and consent of the Senate. The Chairman is 
entitled to pay at the highest rate established by statute for the chairman of an 
independent regulatory board or commission, and may continue to serve until 
his successor is appointed and has qualified; 

(2) the chairman of each independent regulatory board or commis- 
sion or an individual designated by the board or commission; 

(3) the head of each executive department or other administrative 
agency which is designated by the President, or an individual designated by the 
head of the department or agency; 

(4) when authorized by the Council referred to in section 575(b) of 
this title, one or more appointees from a board, commission, department, or 
agency refened to in this subsection, designated by the head thereof with, in the 
case of a board or commission, the approval of the board or commission; 

(5) individuals appointed by the President to membership on the 
Council who are not otherwise members of the Conference; and 

(6) not more than 40 other members appointed by the Chairman, 
with the approval of the Council, for terms of 2 years, except that the number 
of members appointed by the Chairman may at no time be less than one-third 
nor more than two-fifths of the total number of members. The Chairman shall 
select the members in a manner which will provide broad representation of the 
views of private citizens and utilize diverse experience. The members shall be 
members of the practicing bar, scholars in the field of administrative law or 
government, or others specially informed by knowledge and experience with 
respect to federal administrative procedure. 

(c) Members of the Conference, except the Chairman, are not 
entitled to pay for service. Members appointed from outside the federal 
government are entitled to travel expenses, including per diem instead of 
subsistence, as authorized by section 5703 of this title for individuals serving 
without pay. 

§574. Powers and Duties of the Conference 

To carry out the purpose of this subchapter, the Administrative 
Conference of the United States may- 

(1) study theefficiency, adequacy, and fairness of the administrative 
procedure used by administrative agencies in carrying out administrative 
programs, and make recommendations to administrative agencies, collectively 
or individually, and to the President, Congress, or the Judicial Conference of 
the United States, in connection therewith, as it considers appropriate; 
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(2) arrange for interchange among administrative agencies of infor- 
mation potentially useful in improving administrative procedure; 

(3) collect information and statistics from administrative agencies 
and publish such reports as it considers useful for evaluating and improving 
administrative procedure; and 

(4) enter into arrangements with any administrative agency or major 
organizational unit within an administrative agency pursuant to which the 
Conference performs any of the functions described in paragraphs (1), (2), and 
(3). 

Payment for services provided by the Conference pursuant to para- 
graph (4) shall be credited to the operating account for the Conference and shall 
remain available until expended. 

§ 575. Organization of the Conference 

(a) The membership of the Administrative Conference of the United 
States meeting in plenary session constitutes the Assembly of the Conference. 
The Assembly has ultimate authority over all activities of the Conference. 
Specifically, it has the power to- 

(1) adopt such recommendations as it considers appropriate for 
improving administrative procedure. A member who disagrees with a recom- 
mendation adopted by the Assembly is entitled to enter a dissenting opinion 
and an alternate proposal in the record of the Conference proceedings, and the 
opinion and proposal so entered shall accompany the Conference recommen- 
dation in a publication or distribution thereof; and 

(2) adopt bylaws and regulations not inconsistent with this subchap- 
ter for carrying out the functions of the Conference, including the creation of 
such committees as it considers necessary for the conduct of studies and the 
development of recommendations for consideration by the Assembly. 

(b) The Conference includes a Council composed of the Chairman of 
the Conference, who is Chairman of the Council, and 10 other members 
appointed by the President, of whom not more than one-half shall be employees 
of federal regulatory agencies or executive departments. The President may 
designate a member of the Council as Vice Chairman. During the absence or 
incapacity of the Chairman, or when that office is vacant, the Vice Chairman 
shall serve as Chairman. The term of each member, except the Chairman, is 
3 years. When the term of a member ends, he may continue to serve until a 
successor is appointed. However, the service of any member ends when a 
change in his employment status would make him ineligible for Council 
membership under the conditions of his original appoinuncnt The Council has 
the power lo- 

(1) determine the time and place of plenary sessions of the Confer- 
ence and the agenda for the sessions. The Council shall call at least one plenary 
session each year; 

(2) propose bylaws and regulations, including rules of procedure and 
committee organization, for adoption by the Assembly; 
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(3) make recommcndalions to the Conference or its committees on 
a subject germane to the purpose of the Conference; 

(4) receive and consider reports and recommendations of commit- 
tees of the Conference and send them to members of the Conference with the 
views and recommendations of the Council; 

(5) designate a member of the Council to preside at meetings of the 
Council in the absence or incapacity of the Chairman and Vice Chairman; 

(6) designate such additional officers of the Conference as it consid- 
ers desirable; 

(7) approve or revise the budgetary proposals of the Chairman; and 

(8) exercise such other powers as may be delegated to it by the 
Assembly. 

(c) The Chairman is the chief executive of the Conference. In that 
capacity he has the power to- 

(1) make inquiries into matters he considers important for Confer- 
ence consideration, including matters proposed by individuals inside or outside 
the federal government; 

(2) be the official spokesman for the Conference in relations with the 
several branches and agencies of the federal government and with interested 
organizations and individuals outside the government, including responsibility 
for encouraging federal agencies to carry out the recommendations of the 
Conference; 

(3) request agency heads to provide information needed by the 
Conference, which information shall be supplied to the ex lent permitted by 
law; 

(4) recommend to the Council appropriate subjects for action by the 
Conference; 

(5) appoint, with the approval of the Council, members of commit- 
tees authorized by the bylaws and regulations of the Conference; 

(6) prepare, for approval of the Council, estimates of the budgetary 
requirements of the Conference; 

(7) appoint and fix the pay of employees, define their duties and 
responsibilities, and direct and supervise their activities; 

(8) rent office space in the District of Columbia; 

(9) provide necessary services for the Assembly, the Council, and 
the committees of the Conference; 

(10) organize and direct studies ordered by the Assembly or the 
Council, to contract for the performance of such studies with any public or 
private persons, firm, association, corporation, or institution under title III of 
the Federal Property and Adminisu-ative Services Act of 1949, as amended (4 1 
U.S.C. §§251-260), and to use from time to time, as appropriate, experts and 
consultants who may be employed in accordance with section 3 109 of this title 
at rates not in excess of the maximum rate of pay for grade GS- 15 as provided 
in section 5332 of this title; 

(1 1) utilize, with their consent, the services and facilities of federal 
agencies and of state and private agencies and instrumentalities with or without 
reimbursement; 
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(12) accept, hold, administer, and utilize gifts, devises, and bequests 
of property, both real and personal, for the purpose of aiding and facilitating the 
work of the Conference. Gifts and bequests of money and proceeds from sales 
of other property received as gifts, devises, or bequests shall be deposited in the 
Treasury and shall be disbursed upon the order of the Chairman. Property 
accepted pursuant to this section, and the proceeds thereof, shall be used as 
nearly as possible in accordance with the terms of the gifts, devises, or 
bequests. For purposes of federal income, estate, or gift taxes, property 
accepted under this section shall be considered as a gift, devise, or bequest to 
the United States; 

(13) accept voluntary and uncompensated services, notwithstanding 
the provisions of section 1342 of Title 31; 

(14) on request of the head of an agency, furnish assistance and 
advice on matters of administrative procedure; 

(15) exercise such additional authority as the Council or Assembly 
delegates to him; and 

(16) request any administrative agency to notify the Chairman of its 
intent to enter into any contract with any person outside the agency to study the 
efficiency , adequacy , or fairness of an agency proceeding (as defined in section 
551(12) of this tide). 

The Chairman shall preside at meetings of the Council and at each 
plenary session of the Conference, to which he shall make a full report 
concerning the affairs of the Conference since the last preceding plenary 
session. The Chairman, on behalf of the Conference, shall transmit to the 
President and Congress an annual report and such interim reports as he 
considers desirable. 

§576. Authorization of Appropriations 

There are authorized to be appropriated to carry out the purposes of 
this subchapter not more than $2,000,000 for fiscal year 1990, $2,100,000 for 
fiscal year 1991, $2,200,000 for fiscal year 1992, $2,300,000 for fiscal year 
1993, and $2,400,000 for fiscal year 1994. Of any amounts appropriated under 
this section, not more than $ 1 ,500 may be made available in each fiscal year for 
official representation and entertainment expenses for foreign dignitaries. 
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